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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of )
)

HERVAN SHUL VAN )
For Appellant: Her man Shul nan,
in pro. per.

For Respondent: Mark McEvilly
Counsel

OPI1 NI ON

This appeal is nmade pursuant to section 18593
of the Revenue and Taxation Code fromthe action of the
Franchi se Tax Board on the protest of Herman Shul man
agai nst a proposed assessnent of additional personal
income tax in the anount of $205.29 for the year 1979.
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The issue presented here is whether appellant
qualified for nhead of household status for 1979.

Due to the difficulty in finding enploynent,
aggellant and his wife have generally lived apart since
1977.  Since Septenber of 1977, appellant's wfe has
taught near New York City, while appellant has taught in
Calrfornia, Virginia, and Maryl and.

In the beginning of the year at issue, appel-
| ant was teaching 1n Los Angeles, California, where he
mai ntai ned a household for his children. In June of
1979, that school was dissolved and appellant attenpted
to find other work in California. Since this proved to
be unsuccessful, appellant left California pernanently)
went to New York to |ook for work, and resided there with
his wife during July and August of 1979. In Septenber of
1979, he.found work in Vashington, p.c., where he estab-
lished residency. On his part-year California persona
income tax return for 1979, he claimed head of household

stat us.

After learning that appellant was still narried .
at the close of 1979 and that he and his wife resided
together for two nonths, respondent reconputed appel -

lant's tax liability as that of a single person with
dependents, and issued a notice of tax proposed to be
assessed. Denial of appellant's protest led to this

appeal .

_ The term "head of househol d" is defined in sec-
tion 17042 of the Revenue and Taxation Code, which pro-
vides, in pertinent part:

For purposes of this part, an individual
shal | be considered a head of a household if,
and only if, such individual is not married at
the close of his taxable year ....

* % %

For purposes of this section, an individual
who, under subdivision (c) of Section 17173 is

not to be considered as married, shall not be
consi dered as nmarri ed.

Since appellant was legally married at the
cl ose of cal endar year 1979, he was not entitled to head
of household status for that year unless he qualified as
"an individual who, under subdivision (c) of Section
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17173 is not to be considered as married." Subdivision
(c? of section 17173, in part, provides that an individ-
ual will not be considered as married if "[d)uring the
entire taxable year such individual's spouse is not a
menber of such household ...."

_ On appeal , appellant's only contention is that
since.he and his wife were nembers of the same househol d
only subsequent to his residency in California, that fact
shoul d have no bearing on his status while he was a
resident of California. |n essence then, appellant
contends that for California taxation purposes, his taxa-
bl e year ended when he nmoved from California to New York
and that the determnation required by section 17173,
subdi vision (c¢), should be nmade at that time rather than
at the end of the cal endar year

_ Revenue and Taxation Code section 17010
provides, in relevant part, that "in the case of a return
made for a fractional part of a year ... [taxable year
means] the period for which the return is 'nade." The
record indicates that California's sole basis for taxa-
tion here was appellant's residency in this state so
that the period for which his 1979 California tax return

was nade coincided only with his residency here. Accord-

ingly, appellant's taxable year for 1979 for California
taanlon purposes termnated upon his nove to New York,
and his status for section 17173,. subdivision (¢),
purposes nust be made at that tinme. As jindicated above,
during appellant's residency in California, his spouse
was not a nember of his househol d. Accordingly, aggel-
| ant qualified for head of household status for 1979 for

California taxation purposes and respondent's action nust

be reversed.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T I'S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation

Code, that the action of the Franchise Tax Board on the
protest of Herman Shul man agai nst a proposed assessnent
of additional personal income tax in the anount of
$205. 29dfor the year 1979, be and the same is hereby
reversed.

Done at Sacranento, California, this 13thday

of Decenber, 1984, by the State Board of- Equali zation,
with Board Members M. Nevins, M. Dronenburg, M. collis,

M. Bennett and M. Harvey present,

Ri chard Nevins , Chai r man
Ernest J. Dronenburg, Jr. . Menber
Conway H. collis Nerber
WIlliam M Bennett . Menber

Wl ter Harvey* . Menber

*For Kenneth Cory, per Government Code section 7.9
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