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OPIl NI ON

These appeal s are made pursuant to section

18593 of the Revenue and Taxation Code from the action of
the Franchi se Tax Board on the protests of Gary L.

Penbr oke agai nst proposed assessnents of additional

personal inconme tax in the anounts of $236 and $431 for
the years 1980 and 1981, respectively.
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The question presented by this appeal is
whet her appellant was entitled to use head-of - househol d
filing status for the years 1980 and 1981.

Appel | ant was unmarried during 1980 and 1981.
I n Novenber 1979 appellant's daughter was renmoved from
her nother's hone because of child abuse. The child was
then' placed in a foster hone.

The Santa Clara County Court agreed that appel-

| ant shoul d have custody of his daughter, but required
himto provide a hone for her where she would have her
own room Appellant did nove to a hone with two bedroons
whi ch he maintained while custody arrangenments were com-
pleted. H s daughter remained in the same foster hone
throughout this time. Appellant continued to nake child
support payments, apparently to the county, to defray the
cost of maintaining his daughter in the foster hone. He
finally received physical and |legal custody of his
daughter on Septenber 1, 1981, although he states that
hi s daughter stayed with him 90% of the time from June
1981.

Appel lant filed his California personal incone
tax returns for 1980 and 198.1 using the head- of - househol d
tax rates, listing his daughter as his qualifying depen-
dent. On a questionnaire sent by respondent, appellant
i ndi cated that his daughter had not lived with him during
1980. A proposed assessnent of additional tax was issued
for that year, A proposed assessment was al so issued.for
1981 when respondent received information from appel |l ant
that he did not receive physical custody of his daughter
until Septenber 1981.

Respondent contends that appellant is not enti -
tled to head-of-household filing status for 1980 and 1981
because his qualifying dependent, his daughter, did not
live with himfor the entire year during either of those
ears. Appellant argues that his daughter's absence from
i's household, due to being in a foster home, was nerely
tenporary and that he continually maintained a home for
her which was her principal place of abode.

Revenue and Taxation Code section 17042 pro-
vides that:

an individual shall be considered a head of a
househol d if, and only if, such individual is
no% married at the 'close of his taxable year,
an .o
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(a) Maintains as his home a househol d
whi ch constitutes for such taxable year the

princi pal place of abode, as a nenber of such
househol d, of --

(1) A . . . daughter ... of the taxpayer

_ The former regul ation under section 17042 pro-
vided, in part:

The taxpayer and such other person nust occupy

t he household for the entire taxable year of

t he taxpayer. The taxpayer and such

ot her person wl| be considered as occupyi ng

t he household for such entire taxable year not-

wi t hstandi ng tenporary absences from the house-

hol d due to special circunstances. A nonper na-

nent failure to occupy the conmon abode by

reason of illness, education, business, vaca-

tion, mlitary service,. or a custody agreenent

under which a child or stepchild is absent for

| ess than six nonths in the taxable year of the

t axpayer, shall be considered tenporary absence
. due t 0 special circunstances, Such absence

w |l not prevent the taxpayer from qualifying

as the head of a household if (A) it is reason-

able to assune that the taxpayer or such other

person W ll return to the household, and (B)

t he taxpayer continues to maintain such house-

hol d or a substantially equival ent household in

antici pation of such return.

(Former Cal. Admin. Code, tit, 18, reg. 17042-17043,
subd. (b)(I) repealer filed Dec. 23, 1981 (Register 81,

No. 52).

Revenue and Taxation Code section 17042 and the
former regulation pronul gated under it were patterned
after, and substantially the same as, section 2(b)(l) of
the Internal Revenue Code and Treasury regulation
§ 1.2-2(b)-(e), respectively. Interpretations of the
f eder al | aw, therefore, are hi ghly persuasive in con-
struing the state statute and regulation,, Hol mes V.
McColgan, 17 Cal.2d 426, 430 [110 P.2d 428) {'IQZIT)‘" Ri hn
v. Franchise Tax Board, 131 Cal.App.2d 356, 360 [2807P.24
893] (1955).)

Al t hough respondent is correct in pointing out
‘ that the statute and regulation require that appellant's
qual i fying dependent live with appellant for the entire
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taxabl e year, it ignores the |anguage of the regulation
whi ch provides an exception for a temporary absence due
"to special circumstances. It is upon this exception that
appel lant relies.

I n considering the question of a qualifying

.dependent's princi pal place of abode, the courts have
| ooked at the legislative history and the regul ati ons and
concluded that the provision is to be given a |iberal
construction in favor of the taxpayer. (Wl sh v. United
States, 5 Am Fed. Tax R.2d 397, 399 (E.D.Wis. 1959);
Reardon V. United States, 158 r.supp. 745, 749 (D.S.D

; I[ter J. Hein, 28 T.C. 826, 832 (1957).) The
tests suggested in the conmittee reports and regul ations

were intended to be guides, and not to provide
rules of thunb or fornmulas for handling all
cases and situations which mght arise.
[Iln deterninin% the principal place of abode,
each case nust be decided on its own particular
facts and circunstances.

(Walter J. Hein, supra, 28 T.C. at 833.)

Presunably, the principal place of abode for
appel l ant's daughter was her mother's household until she
was renoved from that household by the authorities
because of child abuse. W do not believe that the
foster home in which she was placed could be considered
her principal place of'abode for purposes of head-of-
househol d tiling status because it was, by its nature,
nerely a tenporary Placenent and because the court agreed
t hat appel l ant shoul d have custody of his daughter,
subject to certain conditions which he satisfied. There-
fore, when the decision was reached that appellant should
have custody of his daughter-, his househol d becane her
princi pal place of abode even though she renmai ned tenpo-
rarily in a foster hone. (CGf. Welsh v. United States,
supra, where the nother's principal place of abode was
held to be her son's household even though she never
lived there.) The fact that appellant did not get actua
or legal custody until Septenber 1981 is not, in this
circunstance, determnative of his daughter's principa
pl ace of abode. (Allan L. Blair, 63 T.C 214, 220-221
(1974).)

It is uncontested that appellant nmaintained a
househol d in anticipation of his daughter's return to
him that it was reasonable to assume that his daughter
would return to his househol d because the court agreed
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t hat appel l ant shoul d have custody if he maintained a

t wo- bedr oom househol d, and that the daughter's stay in a
foster home was tenporary, because of both the generally
tenporary nature of foster home placenents and appellant's
satisfaction of the court's requirenents. |t appears to
us, therefore, that appellant's situation falls squarely
within the statute and regul ations and that he was
entitled to head-of-household status for both 1980 and
198i. W nust, therefore, reverse respondent's action.
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ORD ER

Pursuant to the views expressed in the opinion
of the board on file in these proceedings, and good cause
appearing therefor,

| T IS HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protests of Gary L. Penbroke against proposed assessnents
of additional personal income tax in the amounts of $236
and $431 for the years 1980 and 1981, respectively, be
and the same is hereby reversed.

Done at Sacranento, California, this 14th day
of Novenber, 1984, by the State Board of Equalization
with Board Menbers M. Nevins, M. Dronenburg, M. Collis
and M. Bennett present.

Ri chard Nevins , Chai rman
Ernest J. Dronenburg, Jr. , Menber
Conway H. Collis . Menber
Wl liam M. Bennett , Menber

, Member
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