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ORI_NION

This appeal is made pursuant to section 18646
of the Revenue and Taxation Code fromthe action of the
Franchi se Tax Board on the petition of Theadore Hal ushack
for reassessnent of a personal income tax jeopardy assess-

ment in the anmount of $44,859 for the period January 1,
1981, to Cctober 30, 1981.
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_ _ The issues for determnation are the follow ng:
(i) did appellant receive unreported incone fromillega
activities during the appeal period; and (ii) if he did,
did respondent properly' reconstruct the anount of that
i ncone.

Pursuant to a crimnal investigation by the
Li vernore Police Departnment and the State Bureau of Crime
and Crinmnal Intelligence, appellant was observed for
several weeks. During this investigation, it was |earned
t hat appel | ant picked up betting markers and nmoney from
at leastfive retail locations in the Livernore area.
Appellant's usual routine was to distribute racing forns
and betting markers to customers at these locations in
the morning and to return later to pick up the betting
markers and noney. Appellant's activities were observed
and recorded by several governnent agents. |n addition,
statements by the owner of one retail establishnment indi-
cate that appellant had followed this routine for several
years.

Based upon the above observations, Special Agent
Davi d Foster was issued a search warrant on Cctober 29,
1981, by the Minicipal Court for the County of Al aneda
for the purpose of searching appellant's residence. The
following day, a search of the residence was conducted,
and appellant was arrested and charged w th booknmaki ng.
Seized at the tine of the arrest were nunerous racing
forms, tally sheets, betting slips and narks. Also seized
were a tape recorder and tel ephone answering machine wth
30 cassette tapes. Transcripts from the tapes indicated
t hat appel | ant accepted wagers overthe tel ephone and at
the various retail |ocations noted above.

Upon being notified of appellant's arrest,
respondent determned that the circunstances indicated
that collection of his personal incone tax for 1981 woul d
be jeopardized by delay. Accordingly, the subject
j eopardy assessnent was issued. In 1ssuing the jeopardy
assessment, respondent relied upon the records and tapes
seized at the time of appellant's arrest for purposes of
determ ning appellant's income from bookmaking. An anal -
ysis of those records and tapes indicated that appellant
accepted average d-aily bets of $1,381.50., This daily
avera?e was nultiplied by the days in 1981 prior to the
arrest (303) to arrive at a taxable income of $418,594.50
for the period at issue. A jeopardy assessnent was issued
for the resulting tax of $44,859.
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A?pellant filed a -Retition with respondent for
reassessment contending that he nerely picked up wagers
from persons and took themto the track in return for a
?ratU|ty of approxi mately $300 per nonth,  Appel | ant

urther contends that even if he is considered to be a
bookmaker, respondent's assessnent is not renoteiy
accurat e. In reply, respondent contends that appellant's
activities constitute bookmaking w thin the neaning of
the California Penal Code and that its reconstruction of
his income is reasonable.-

The initial question presented by this appeal
i s whet her appellant received any inconme fromillegal
boo' kmaking activities during the year in issue. Re spon-
dent may adequately carrY its burden of proof through a
prima facie showing of illegal activity by the taxpayer.
(Hall v. Franchise Tax Board, 244 Cal.App.2d 843 (53
CaIl.Rptr. 5977 (1966); Appeal of Rlcharg £. and Belle
Hummel, Cal. St, Bd. of "Equal., March 8, 1976.) Upon
review ng the record on appeal, we are satisfied that
respondent has established at |east a prime facie case
t hat appellant received unreported income fromillegal
bookmaki ng activities during the period under observation.
Moreover, the record indicates that appellant had engaged
in such activity for several years, covering the entire
period under appeal.

The second issue is whether respondent properly

reconstructed the amount of appellant's incone from

i |1 egal booknmaking activities. The California Persona

| ncone Tax Law requires a taxpayer to state specifically
the items and anount of his gross inconme during the tax-
able year. . Goss incone includes all incone from whatever
source derived unless otherwi se provided in the |aw.

éRey. & Tax. Code, § 17071,2_C¥oss i ncone includes gains
erived fromillegal activities, including bookmaking,
whi ch nmust be reported on the taxpayer's return. (Uni t ed
States v. Sullivan, 274 U 'S. 259 {71 L.Ed. 10371 (1921);
Farina v. McMahon, 2 Am Fed. Tax R.2d 5918 (1958).) Each
Taxpayer iS required to maintain such accounting recor&s
as wll enable himto file an accurate return. ‘Treas
Reg. § 1.446-1(a)(4); former Cal. Admin. Code, tit. 18,
reg. 17561. ssued. ((=a)(4), repealer filed June 25, 1981
(Register 81, No. 26).) |n the absence of such. records,
the taxing agency is authorized to conpute his incone by
whatever nethod will, in its judgnent, clearly reflect
Income.  (Rev. & Tax. Code, § 17561, subd. (b).) The
exi stence of unreported incone nay be denonstrated by any
racti cal method of proof that is available. (pgyjs v.
nited States, 226 F.2d 331 (6th Cir. 1955); Appeal of
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John and Codelle Perez, Cal. St. Bd. of Equal., Feb. 16
1571.)  Mathematical exactness is not required. (Harold E._
Harbin, 40 T.C. 373, 377 (1963).) Furthernore, a reason-
able reconstruction of inconme is presumed correct, and

t he taxpayer bears the burden of proving it erroneous.
(Breland v. United States, 323 r.2d 492, 496 (5th Cr.

1963); Appeal of Marcel C. Robles, Cal. St. Bd. of Equal.
June 28, T973.7)

In the instant appeai, respondent used the
projection nethod to reconstruct appellant's income from
il l'egal bookmaking activities. In short, respondent pro-
jected a level of income over a period of tinme. Because
of the difficulty in obtaining evidence in cases involving
illegal activities, the courts and this board have recog-
ni zed that the use of sone assunptions nust be allowed
in cases of this sort. (See, e.g., Shades Ridge Hol ding
Co., Inc., 464,275 P-H Meno. T.C (1964), affd. sub nom.,
Fiorel[Ta v. Commissioner, 361 r.2d 326 (5th Cr. 1966?;
Appeal of Burr MacFarland Lyons, Cal. St. Bd. of Equal .,
Dec. 15, 1976.) It has also been recogni zed, however,
that a dilenmma confronts the taxpayer whose incone has
been reconstructed. Since he bears the burden of proving
that the reconstruction is erroneous (Breland v. United
States, supra), the taxpayer is put in the position of
having to prove a negative, i.e., that he did not receive
the income attributed to him In order to ensure that
use of the projection method does not |ead to injustice
by forcing the taxpayer to pay tax on incone he did not
receive, the courts and this board have held that each
assunption involved in the reconstruction nust be based
on fact rather than on conjecture. ' (Lucia v. United
States, 474 F.2d 565 (5th Gr. 1973); Shapiro'v. Secretary
of State, 499 F.2d 527 (D.C. Cir. 1974), affd. subnom,
Comm ssioner v. Shapiro, 424 U S. 614 {47 L.EG.2d 278]
{T976); Appeal of Burr MacFarland Lyons, supra,) Stated
another way, there nmust be credible evidence in the record
which, if accepted as true, would "induce a reasonable
belief" that the anount of tax assessed against the
t axpayer i s due and ow ng. (United States v. Bonaguro,
294 F.Supp. 750, 753 (E.D.N. Y. 1968), affd. subnom,
United States v. Dono, 428 F.24 204 (2d Cr. 1970).) If
such evidence is not forthcom ng, the assessnment is arbi-
trary and nust be reversed or nodified. (Appeal of Burr
MacFarland Lyons, supra; Appeal of David Leon Rose, Cal.
St. Bd. of Equal., rch8, 1976.)

_ In the instant appeal, respondent relied upon
evi dence obtained by the Livernore Police Departnment and
the State Bureau of Crime and Crimnal Intelligence in
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reconstructing appellant's incone at $1,381.52 per day,
or $418,594.50 for the appeal period. Specifically,

respondent determned, by reference to the transcripts of
the tel ephone tapes of appellant seized at the tine of

his arrest, that appellant had an average of $458.75 ia
income for tel ephone bets per day. Respondent arrived at
this figure by determning fromthe transcripts of such
tapes that the average daily tel ephone bets total ed $834.
Estinatin? that 50 percent of the tel ephone bets were | ost
by the callers while the remai nder were won, res??ndent

i ncl uded 55 percent of the total2}e|e hone bettsss../ or

$458. 75, as incone to appellant. his was based upon.
the principle that only anounts unsuccessfully wagered by

a bookmaker's tel ephone clientele constitute gross incone
to him (Appeal of Edwin V. Barmach, Cal. st. Bd. of
Equal ., July 29, 7987.)Y This principle is grounded upon
the theory that bookmakers never receive noney from suc-
cessful tel ephone wagers, and, accordingly, such amounts
shoul d not be included in gross incone. In addition to
t hese tel ephone wagers, respondent estimated the nunber
and anount of wagers that appellant physically picked up
fromvarious locations to be 100 wagers averagi ng $10
each, totalling $1,000 per day, which also was to be
included in his gross income. Since appellant actually
pi cked up these bets', the Barmach restriction noted above
woul d not be applicable. Since appellant is not entitled
to deduct fromhis gross inconme cash paynents nade to

i ndi vidual s who placed winning wagers wth him (Rev. &

1/ The 55 percent figure was arrived at by assum ng an
even break on bets. “The 5 percent additional incone
represents a 10 percent surcharge (vigorish) that book-

makers typically add and which is collected from | osing
bettors' = paynents.

2/ Respondent's analysis of the nunber of |osing bets
appears to be based only upon a consideration of footbal
wagers rather than race horse wagers. Since it woul d
appear that there would be nore |ost tel ephone bets on

raci ng wagers, respondent's conclusions would be conser-
vativé and wel| supported.
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Tax. Code, § 17297),3/ respondent's estimate Of taxable

i ncome of $1,381.50 would appear to be reasonable in |ight
of its conservative reconstruction of gross income at
$1,458.75 (i.e., telephone bets of $458.75 and cash bets
of $1,000). Furthernore, since appellant has nade no
argunments nor presented any evidence indicating that the
days of his operation were.” limted by such factors as the
raci ng season or football season or his income otherw se
restricted, we have no choice but to conclude that respon-

dent's action nust be sustai ned.

3/ In pertinent part, Revenue and Taxation Code section
17297, as in effect during the year at issue, provided:

I n conmputing taxable income, no deductions.
shall be allowed to any taxpayer on any of his
gross income directly derived from illega
activities as defined. in Chapters 9, 10 or 10.5
of Title 9 of Part 1 of the Penal Code oOf
California; nor shall any deductions be allowed
to any taxpayer on any of his gross incone
derived from any other activities which directly
tend to pronote or to further, or are directly

connected orassociated with, such illegal
activities. cer
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T 1S HEREBY ORDERED, ADJUDGED AND DECREED
pursuant to section 78595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
petition of Theadore Hal ushack for reassessnment of a
personal income tax jeopardy assessnent in the anmount of

$44,859 for the period January 1, 1981, to Cctober 30,
1981, be and the sane is hereby sustai ned.

Done at Sacramento, California, this 14th day
of Novenber, 1984, by the State Board of Equalization,
with Board Menmbers M. Nevins, M. Dronenburg, Mr. Collis
and M. Bennett present.

Ri chard Nevi ns , Chai r man
Ernest J. DronenburgJ r . ,  Menber
Conway H_Collis _ _, Menber
WIlliam M Bennett , Menber
- , Menber
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