BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of g
. HARRY H. and ALI CE P. FREER )

For Appellants: Harry H Freer,
in pro. per.

For Respondent: Terry Collins
Counsel

OPI1 NI ON

This appeal is nmade pursuant to section 18593
of the Revenue and Taxation Code fromthe action of the
Franchi se Tax Board on the protest of Harry H and
. Alice P. Freer against a proposed assessment of addi-
tional personal incone tax in the anount of $777.34 for
the year 1977.
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The sole issue to be determned in this appeal
i's whether respondent properly assessed additional
personal incone tax against appellants for the taxable
year 1977.

pellants, husband and wife, were both resi-
dents of California until 1977. On May 9, 1976, appel-
| ant s separ at ed. In June 1977 M's. Freer noved to
Austin, Texas. Appellants filed a joint California
i ndi vidual incone tax return for the 1977 taxable year
whi ch included a casualty loss incurred by Ms. Freer
after she noved to Texas. Appellants’' marriage was
di ssolved by a California court in Septenber, 1980. In
January 1980 respondent received information fromthe
| nternal Revenue Service (IRS) which indicated that
appel l ants may have underreported their gross incone for
taxabl e year 1977 (see Resp. Ex. B). Subsequently, on
March 16, 1981, respondent mailed an inquiry to appel-
lants regarding the follow ng incone anobunts: (i) Texas
wages $5,402.55; and (ii) other conpensation - The Mitua
Benefit (sic) - $4,928. M. Freer replied to respon-
dent's inquiry by indicating that the first amount was
earned by Ms. Freer in Texas after they had separated
and the latter anount was income for which he had not
received a W2 form

Upon learning that Ms. Freer had noved to
Texas on a permanent basis, respondent concluded that she
becane a nonresident of California in June 1977. Respon-
dent further concluded that pursuant to Revenue and Taxa-
tion Code section 18402, subdivision (b)(l), appellants
were not eligible to file a joint return for 1977 because
Ms. Freer was a part-year resident during that year

On Septenber 23, 1981, respondent issued a
Notice of Additional Tax Proposed to be Assessed (NPA)
whi ch: (i) disallowed joint return filing status; (il)
i ncreased aPpeIIant-husband's ?ross income by $4,928: and
(iii) disallowed the casualty loss in the amount of
$3,733.43 which was attributable to appellant-wife after
she becanme a nonresident of California. Appellant-
husband filed a timely protest which respondent deter-
mned to be without nerit. The NPA was affirmed on
Decenmber 31, 1981, and this tinely appeal followed.

M. Freer argues that he and his wife should be
allowed to file a joint return for the taxable year 1977
because he was told by an enployee in respondent's Long
Beach office that he could do so. He also argues that
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respondent’s disallowance of the claimed casualty loss is
incorrect because the property damaged was conmunity
property at the tinme the [oss was sustai ned.

We turn first to the question of whether appel-
lants were eligible for joint return filing status for
the taxable year 1977. Revenue and Taxation Code section
18402, subdivision (b)(2), provides, in pertinent part,
that no joint return shall be made if one spouse was a
resident for the entire year and the other spouse was a
nonresident for all or any portion of the taxable year.
The record is clear that Ms. Freer becane a nonresident
of California in June of 1977 by virtue of her nove to
Texas. M. Freer was a full-year resident of California.
Therefore, we nust conclude, on the basis of section
18402 of the Revenue and Taxation Code, that respondent's
action in denying appellants' joint filing status for the
year 1977 was proper. (See Appeal of Patricia A. Geen
Cal. St. Bd. of Equal., June 22, 1976; Appeal of R chard D

and Mary Jane Niles, Cal. St. Bd. of Equal., March 26,
1974.)

Qur inquiry does not end here, however, because
M. Freer argues that respondent should be estopped from
denying joint filing status for the year in question
because it provided incorrect advice. M. Freer states
that prior to filing his 1977 return, he personally
visited respondent's Long Beach office to inquire if he
could legally file a joint return due to the fact he was
forced to pay all of his wife's expenses while she |ived
in Austin and that he received an answer in the
affirmative.

Respondent contends that the application of the
doctrine of estoppel is not appropriate in the instant
case because appel |l ant has not established that respon-
dent, in fact, provided erroneous advice.

It is well established that the doctrine of
estoppel will not be invoked against the state except
where grave injustice would otherwise re-sult. (Gty of
Long Beach v. Mansell, 3 Cal.3d 462, 493 [91 Cal.Rptr.
23] (1970); Cal. Ggarette Concessions v. Gty of L.A ,
53 Cal.2d 865, 869 (3 Cal.Rptr. 6751 (1960).) W& have
consistently refused to invoke the doctrine of estoppel
in situations where taxpayers have understated their tax
-liability on tax returns in alleged reliance on the
erroneous statements of respondent's enpl oyees. (A%gea
of E. J., Jr. and Dorothy Saal, Cal. St. Bd. of Equal.,
Feb. 1, 1983.) The burden of proving estoppel is on the
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party asserting it. (Girard v. Gll, 261 F.2d 695 (4th
Gr. 1958).) Aﬂpellant-ﬁusﬁand's mere allegation, wth-
out more, that he talked to respondent and was told he
and his wife could file a joint return does not satisfy
t he burden of proof necessary to support a finding of
estoppel . As such, we cannot conclude that respondent's
action in disallowng joint return filing status should
be barred bK estoppel, and nust sustain respondent's
action in this regard.

Even if joint filing status is disallowed, M.

Freer objects to the disallowance of the clained casualty
| oss because, of his contention that he and his wife were
both |l egal owners of the property which sustained the
casualty loss. In support of this contention, he sub-
mtted a copy of the Final Judgment of Dissolution of
Marriage, and the Marital Term nation Agreenent incorpo-
rated therein, which Indicates that any transnutation of
aPpeIIant's propertg from comunity to separate occurred
after the 1977 taxabl e year. (App's Meno. dated June 12,
1984.) Al though respondent has conceded this fact to be
true, it argues that no deduction should be allowed for
the $424 value assigned to personal |abor expended by
Ms. Freer as this is not "property" within the nmeaning
of Revenue and Taxation Code section 17206, subdivision

c)(3)- (Resp. 's Meno., July 10, 1984.) Respondent also
contends that M. Freer has not carried his burden of
proof in establishing the basis of the clained property
or denonstrated what portion, if any, of the property was
communi ty property.

While we recognize that after 30 years of
marriage, Ms. Freer no doubt had many itens of community
property in her possession at the time of the casualty
| oss, we agree wth respondent's position that nmany of
the items could have al so been acquired after separation.
In review ng appel l ants' schedule of |osses (Resp. Ex. A)
we note that it lists a bedroom set ($1,388) purchased in
1977 after the date of separation. In addition to the
$424 claimed for |abor expended by Ms. Freer, there are
also listings for dry cleaning ($45.50); work | oss
($300); cleaning detergents ($27.83); and clothing: tobe
cleaned ($200). The schedule al so includes itenms which
are generally bought for a particular residence including
curtains, rugs, and centerpieces. Finally, we agree with
respondent that M. Freer has not satisfied his burden of
establishing the basis of the claimed property or
denonstrated what portion, if any, of the property was
comunity property. On this basis, respondent's
di sal |l ownance of the clainmed casualty |oss nust be
sust ai ned.
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No objectlons have been raised to the adjust-
ment nmade to M. Freer's taxable income based upon

information furnished by the IRS, In the case of such an
adj ustment, appel lants nust denonstrate that the ad*ust-
ment is in error or concede its accuracy. (Rev.

Code, § 18451) They have not done so. Accordlngly, this
adj ustment is al so sustai ned.

For the reasons stated above, all of respon-
dent's actions in this matter nust be sustained.
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o e o o

ORD _E R
Pursuant tO the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T 1S HEREBY ORDERED, ADbJudGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of Harry H, and Alice P. Fre&er against a-proposed
assessment of additional personal incone tax in the
amount of $777.34 for the ye-ar.1977, be and the same i s
her eby sustai ned.

Done at Sacramento, California, this 12th day
of Septenmber . 1984, by the' State Board of Bqualization,
with Board Menbers Mr. Nevins, M'. Drénenburg, M. Collis
and M. Bennett present.

__Richard Nevins , Chai rman
Ernest J. Dronenburg, Jr. . Menber
Conway H. Collis , Menber
Wlliam M Bennett' , Member

- - - - - -, Menber

e . oy e v .
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