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OPI1 NI ON

This appeal is made pursuant to section 25666
of the Revenue and Taxation Code fromthe action of the
Franchi se Tax Board on the protest of The O ga Conpany
agai nst proposed assessnents of additional franchise tax

in the anmounts of $46,381 and $49, 864 for the incone
years 1974 and 1975, respectively.
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appeal of The (O ga Conpany

The issue presented is whether appellant's
sales to custonmers in certain states outside.California
are immune from taxation by those states under, Public.
Law 86-272.

Appellant is a California corporation engaged
in the manufacturing and whol esaling of high quality
lingerie. Its headquarters and principal offices are
| ocated in Van Nuys, California, but appellant operates
t hroughout the United States, primarily through employee-
sal esnen.

Appellant filed its corporate tax returns for
the incone years 1974 and 1975 as a unitary business,
calculating its California income by neans of the standard
t hree-factor apportionnent formnula. In conputing its
sales factor, appellant included in the nunerator only
its sales to purchasers within California. Upon audit,
respondent determned that appellant's activities in
approxi mately 33 states and-the District of Col unbia
(hereafter referred to as the "foreign states") were
i mune from taxation by those jurisdictions by virtue of
"Public Law 86-272. (15 U. S.C. §381 et seq.) Therefore,
in accordance with section 25135, subdivision (b)(2), of
t he Revenue and Taxation Code, respondent "threw back"

those sales into the California sales factor, It recal -
culated appellant's tax liability and issued proposed
assessnents for the inconme years 1974 and 1975. After
consi dering appellant's protest, respondent detern ned

that appellant’'s sales in Texas were taxable by that
state, renoved those sales fromthe sales factor, and

adj usted the proposed assessnents accordingly. It then
affirmed the proposed assessments, giving rise to this
appeal . Respondent now concedes that appellant's sales in

Washi ngton were taxable by that state and, if it prevails
in this appeal, agrees to nodify the proposed assessnent

to renmove those sales fromthe sal es factor

Appellant is represented in the foreign states
by its sal esmen, who are enployees rather than | ndependent
contractors. Appellant does not maintain an office in
any of the foreign states; rather, each sal esman works
from his hone. r does appellant maintain stock in the
foreign states; all orders are forwarded to appellant's
offices in California and filled fromthere. In addition
to calling on appellant's custonmers to display its prod-
ucts, the salesnen hold "mni nmarkets." These are the
| ocal counterpart to appellant's "major markets" which
are held four times per year, solely in New York and
Dallas. At both the major and mini markets, new lines
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of products are presented to potential and existing cus-
tomers. Each salesman is responsible for organizing and
handling the mini markets in his area. He must either
rent space, usually a hotel room or hold it in his home.
Appel | ant' s nanagenent sales staff often attend the mn
markets to pronote goodwi Il and receive feedback on the

latest lines. Oders for goods are generally not taken
at the mni market.

. Dueto the high quality of appellant's products,
many of its custoners are large departnent stores that

have carried appellant's line for nan% years. It isin
particular the activities engaged in by appellant's sales-
men with regard to these custoners that appellant contends
go beyond mere solicitation. The services appellant's

sal esmen perform for these large custoners include taking
inventory of the custoner's O ga stock to determne their
reorder needs and assisting the custonmers to effectively
di splay O ga products. The sal esnen al so have sone in-

vol venent 1 n appellant's cooperative advertising program

t hrough which appellant rei nmburses certain advertising
expenses incurred by some of its |arger customers.

, A unitary business is generally required to
determine its California incone by multiplying its busi-
ness incone by a fraction, the numerator of which is the
sum of the property, sales, and payroll factors, and the
denom nator of which is three. (Rev. & Tax. Code,
§ 25128.) The sales factor is a fraction, the nunerator
of which is the total of the taxpayer's sales in this
state during the incone year and the denom nator of which
is the taxpayer's total sales durin% the income year.
(Rev. & Tax. Code, § 25134.) \Wether a sale of tangible
personal property is in this state or not is determ ned
I n accordance with section 25135 of the Revenue and Taxa-

tion Code. That section provides, in pertinent part, as
foll ows:

~ Sales of tangible personal property are in
this state if:

* % %

~ (b) The property is shipped from an
office, store, warehouse, factory, or other
pl ace of storage in this state and (1) the
purchaser is the United States government or
(2) the taxpayer is not taxable in the state
of "the purchaser. (Enphasis added.)
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A California taxpayer is taxable in another
state if it is either subject to one of several types of
taxes or if the state "has jurisdiction to subject the
taxpayer to a net incone tax regardl ess of whether, in
fact, the state does or does not." (Rev. & Tax. Code,

§ 25122, subd. (b).) A state does not have jurisdiction
totax if it is prohibited frominposing a net income tax
by virtue of Public Law 86-272. (Cal. Adnin. Code, tit.
18, reg. 25122, subd. (c) (art. 2.5).)

Public Law 86-272 limts the power of a state
to inpose a net incone tax on income earned frominter-
state commerce by an out-of-state taxpayer. Subdivision
(a) of section 101 of that |aw provides, in pertinent

part:

No State, .. . shall have power to_ inpose,
. a net income tax on the incone derived

within such State by any person frominterstate

comrerce if the only business activities within

such State by or on behalf of such person during
such taxable year are ... the follow ng:

(1) the solicitation of orders by such
person, or his representative, in such State
for sales of tangi ble personal property, which
orders are sent outside the State for approval
or rejection, and, if approved, are filled by
shi pment or delivery froma point outside the

St at e:

Respondent contends that the sales to purchasers
in the foreign states are properly classified as sales in
California because the property sold was shipped fromthis
state and because Public Law 86-272 prohibited the foreign
states fromtaxing appellant. Appellant's position is
that the foreign states had jurisdiction to subject it to

a net income tax because its activities in those states
exceeded the solicitation of orders.

I n enacting Public Law 86-272, Congress carved
out a specific area of imunity from state taxation
Courts and this board have held that immune activities
are strictly'limted to solicitation or activities inci-
dental to solicitation. (See Appeal of Nardis of Dallas,
Inc., Cal. St. Bd. of Equal., April 22, 1975, and the

cases cited therein.) Public Law 86-272 sets forth no
test to be applied when determ ning whether an enpl oyee's

activities go beyond solicitation. Each case nust be
judged on its own facts, with particular enphasis placed
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on the totality of the taxpayer's activities Within the
state. (I'ron Fireman Manufacturing Co. v. State Tax

Conmmi ssion, 251 Ore. 227 (445 p.2d 126) (1968); Depart-
ment of Revenue V. Kinberly-Cark Corp.,, 375 N.E, 2d 1146
(Tnd. App. 1978).) Activities which have been held to go
beyond nere solicitation include: giving spot credit and
col | ecting delinquent accounts (Cal-Roof Wol esale, Inc.
v. State Tax Conm ssion, 242 Oré. Z35[410 P.Zd 233]
(1967); collecting deposits and advances (Herff Jones Co.
vlgiate Tax Comm ssion, 247 Oe. ﬁ04[4??_P.2d 998]l
67)); maintaining a permanent sales office (Appeals
éf CI%& Industries,glncp and Bob Wl f Associates, Inc.,
Cal. St. Bd. of Equal., June 28, 1979); retaining the
contract ual rlght-to i nspect the product after installa-
tion (Appeal of Riblet Trammay Co., Cal. St. Bd. of
Equal ., Dec. 12, 1967); exchanging technical information
_?Bri s & Stratton Corp. v. State Tax Conmission, 3 Oe.
R ' I ntaining personal property

within the state (d ia Brewing Co. v. Department of
Revenue, 266 Ore. 309 [516 P.2d 837) (1973}, cert. den.,
375 U.5. 976 [39 L.E3d.2d 872] (1974)).

_ When a taxpayer clainms that it is subject to
tax in another state, 1t is incunbent upon that taxpayer

to provide evidence to support its assertion. (Cal.

Admn. Code, tit. 18, § 25122, subd. (b) (art. 2.5).)
Respondent's regul ations further provide as foll ows:

The Franchise Tax Board may request that
such evidence include proof that the taxpayer
has filed the requisite tax return in such other
state and has paid any taxes inposed under the
| aw of such other state; the taxpayer3 failure
to produce suchmﬁroof na% be taken into account
in determ ning whether the taxpayer in fact is
subject to one of the taxes specified in Section
25122(a) in such other state.

(Cal. Admn. Code, tit. 18, § 25122, subd. (b) (art 2.5.).)

Appel  ant was asked to prove that it filed a
return required by any of the foreign states and paid any

tax inposed. In response, appellant admtted that it
filed no returns in any of the taxing states and presented
no reasonabl e explanation as to why it did not file any

returns. Therefore, we must conclude that aPpeIIant S
representing to those states that its activities within

those states are merely solicitation and that it is immune
fromtaxation by reason of Public Law 86-272. W believe

that this weighs heavily against appellant and that, in
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order to prevail, appellant nust clearly establish that
its activities within the foreign states go beyond nere

solicitation.

Appel lant's first argunent is based on the fact
that its salesnen are residents of the foreign states and
use their residences as their offices. 'The operation. and
mai ntenance of a sales office in the foreign state bY t he
seller removes the seller fromthe protection of Public
Law 86-272. (Appeals of CITC Industries, Inc. and Bob
Wl f Associates, Tnc., supra.) Appellant argues that the
same result should follow when the salesmen 1n foreign
states work fromtheir homes. Appellant has provided no
support for this position. Nor has appellant attenpted
to establish that the salesnen's homes were used as
offices to any greater extent than a salesman w thout an
office would ordinarily use his hone, that is, to receive
mail, wite orders, and use the tel ephone; I f these
activities were held to renove the enployer fromthe
immunity of Public Law 86-272, no out-of-state seller
enpl oyi hg resident sal esmen would be protected. This
does not appear to have been the legislative intent in
enacting Public Law 86-272. (Hel lerstein, State Taxation:
|. Corporate Income and Franchise Taxes (1983) Jurisdic-
tion to Tax, ¢ 6.12, pp. 250-251.) The Indiana and
M ssouri courts apparently concluded that a resident
sal esman can work from his home wthout subjecting his
enpl oyer to taxation since they have held enpl oyers to be
i mune from taxation under Public Law 86-272, although
t hey enpl oyed resident sal esmen who operated fromtheir
hones. (Departnent of Revenue v. Kinberly-Cark Corp.
supra; State ex rel. C BA Pharmaceutical Products, Inc.

v. Stat€ Tax Conm SSion, 3872 S.W.2d 645 (Vb 1964)) For
the foregoing reasons, we nust also reject appellant's
first argument.

Appel lant's next contention is that its sal esnen
inthe foreign states extend spot credit, an activity
whi ch has been held to exceed solicitation. (Cal-Roof
Wol esal e, Inc., supra.) Appellant has, however, failed
fo establish that its sal esmen actually have that autho-
rity. Appellant bases its claimon the fact that since'
many of 1ts customers have |ong-standing relationships
with appellant, "[tlhe orders are automatically filled as
they arrive in the honme office. ..." (App. Br. at 9.)
The record reveals, however, that final authority to
approve or disapprove an order rests with the home office .
and not with the salesnen in the foreign states. .9
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pellant argues that its sal esnen have ngjor
responsibility for its cooperative advertising program
and that the salesnmen's activities connected with that
program exceed solicitation. Appellant has not cited,
nor have we found, any legal authority for the proposition
that such advertising activities exceed solicitation as
contenpl ated by Public Law 86-272. W need not decide
this question since appellant has failed to establish what
role its salesmen play in connection with the conpany's
cooperative advertising program  Respondent contends
that all decisions concerning the program are_ made by the
hone office and that the salesnmen in the foreign states
have little if any involvenment in the program APpeIlant
contends the contrary: that its salesnmen in the toreign
states have virtually unlimted authority to approve or
deny advertising, to determ ne how the advertising budget
is to be spent, and to decide which custoners participate
in the program  However, appellant has not s'ubmtted any
evidence of its salesnen's involvenent in the cooperative
advertising program Since appellant bears the burden of
proof, we nust agree with respondent that the hone office
directly operates this program The program therefore
has no inpact on whether the activities of appellant's
sal esnen exceed solicitation.

The question presented by this appeal is thus
narrowed to whether appellant has established that its
sal esmen's activities related to organizing the mni
markets, taking inventory of custoners' O ga products,
and assisting custoners to display Oga stock exceed
solicitation.

_ pellant relies prinmarily on the case of
Cairol, Inc. v. Kingsley, 109 N J.” Super. 22 {262 A.24
213], affd. per curiam, 57 N.J. 199 [270 A.2d 702] (1970),
aﬂp. dism, 402 U.S. 902 [28 L.Ed.2d 643] (1971), in which
the activities of Clairol's enployees in New Jersey were
found to have exceeded solicitation. Appellant stresses
that Clairol's salesnen, |ike appellant's, visited cus-
tomers, which were retail stores; reviewed the display of
C airol products; sonetimes rearranged displays or made
aﬁ di splays; and took inventory so thexbcould suggest

at the custoner's order should be. wever, the Cdairol

case is distinguishable fromthe instant appeal. In addi-
tion to the salesnmen, Cairol had other enployees, called
technicians, located in New Jersey. These enpl oyees
visited beauty salons which did not order directly from
Cairol and took no orders. Rather, they nerely. gave
techni cal advice and elicited coments agout Cairol's

products. The precise holding in dairol is unclear
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since the court did not decide whether the activities of
the sal esmen, w thout the technicians, would have gone

beyond solicitation. In addition, the dairol decision
has been criticized, and other courts have stated that

all of the activities engaged in by Clairol's sal esnen

woul d cone within the normal connotations of "solicita-
tion." (United States Tobacco Co. v. Conmmonweal th, 478
Pa. 125 [368 A.2d 471], cert. den., 439 U.S. 880 [58

L.Ed.2d 193] (1978); A ynpia Brewi ng Conpany v. Depart-
ment of Revenue, supra.) For these reasons, we belireve

appellant's reliance upon the Clairol case is msplaced.

W believe that appellant has failed to estab-
lish that the activities of its salesnen clearly exceed
solicitation. The sal esnen engage in no activities which
‘have previously been found to exceed solicitation. The
activities which appellant contend exceed solicitation
are: (1) holding mni markets: (2) taking inventory of
maj or customer's stock; and (3) assisting customers wth
the display of stock. The mini narkets are held to give
the sal esnen the opportunity to display appellant's
product, the first step towards soliciting an order. ‘
Simlarly, the taking of inventory by salesmen is directly
connected to the soliciting of orders. By perfornin
this service, appellant's salesnen are able to estab?ish
the customers' reorder needs and thereby convince these
custonmers to purchase appellant's products. Finally,
assisting retailers to display Oga stock is also directly
linked to solicitation since I1ts purpose is to induce
purchases of O ga stock. Appellant incorrectly equates
this activity with the activity of the taxpayer in the
Appeal of Riblet Tramway Co., supra. | n that aPPeaI, t he
Taxpayer sold ski Iitt equi pnent and contractual ly
reserved the right to inspect the equipnment sold after it
was installed. “This board held that such activity went
beyond solicitation. W believe that there is a vast
difference between having the legal right to inspect and
approve installation of a conplex machine and helping a
custoner display lingerie, and we therefore conclude that
the Riblet Tramway Co. appeal does not support appellant's

position.

_ Since appellant has failed to establish that

its salesmen are engaged in activities within the foreign

states which clearly exceed solicitation, it has not net

its burden of proof, and the action of respondent, as

nodi fied in accordance with its concession regarding the .5
sal es in Washington, nust be sustai ned.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause

appearing therefor,

| T | S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 25667 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of The (O ga Conmpany agai nst proposed assessments
of additional franchise tax in the anmounts of $46,381 and
$49, 864 for the incone %ears 1574 and 1975, respectively,
be and the sanme is hereby nodified to reflect the conces-

sion of respondent described in the foregoing opinion.
In all other respects, the action of the Franchise Tax
Board is sustained.

Done at Sacranento, California, this 27th day
of June 1984, by the State Board of Equalizati on,
w th Board Menbers M. Nevins, Mr.Dronenburg, M. Collis
and M. Bennett present.

Ri chard Nevins , Chai rman
Ernest J. Dronenburg, Jr. , Menber
"Conway H. Collis . Menber
WIlliam M. Bennett , Menber
,  Menber
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