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OPI1 NI ON

This appeal is made pursuant to section 25666
of the Revenue and Taxation Code fromthe action of the
Franchi se Tax Board on the protest of Inglewood Park
Cenetery Associ ation Endowrent Care Fund agai nst proposed
assessnents of franchise tax in the anpbunts of $22,573.88,
$5,545.51, $4,854.92, and $3,344.67 for the incone years
1961, 1962, 1964, and 1965, respectively.
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Appeal of Inglewod Park Cenetery
Associ ation Endownent Care Fund

The sole issue for determnation in this appeal
i's whet her appellant should be considered exenpt fromtax
under section 23701c of the Revenue and Taxation Code for
t he years under appeal .

Appellant is a trust fornmed in 1953 by a
for-profit corporation, the Inglewod Park Cenetery
Associ ation which owned and operated the Inglewod Park
Cenetery during the appeal years. Appellant holds funds
for the purpose of providing care and nmai ntenance of the
cemetery and is funded prinmarily by a portion of the pro-
ceeds received by the cemetery fromthe sale of cenetery
lots, niches, and crypts as required by the California
Heal th and Safety Code. The cenetery Is classified as an
"endownent care cenetery" under the California Health and
Saf ety Code. (Health & Saf. Code, § 8738.)

During the years at issue, appellant did not
file any tax returns and did not pay any tax because it
clai ned tax-exenpt status. In 1968 the Internal Revenue
Service chall enged appellant's claim and assessed tax on
the basis of the trust's taxable income for each of the
years at issue. These assessnments were upheld by the
United States Court of Cains, which, in 1976, held that
appel l ant was not tax exenpt. As a result, respondent
concl uded that appellant was also not exenpt for California
pur poses and issued assessnents in _accordance with the
deci sion of the court of clains. Follow ng respondent’s
determ nation, appellant filed this timely appeal.

Respondent contends that appellant should be
bound by the aforenentioned court of clains decision. It
argues that the applicable federal and California statutes
are identical in all respects relevant to its determ na-
tion. Although respondent believes that the principles
of collateral estoppel are dispositive of this appeal, it
al so believes that 1ts position is sound on the nerits.

Appel ant contends that it is not estopped from
relitigating its position under California |aw because the
California and federal statutes governing this issue are not
the sane, as evidenced by respondent's regulation 23701c,
subdivision (c)(l), in effect during the appeal years.*

* AT references to regulation 23701 in this appeal,
whet her or not so stated, are to former regulation 23701
whi ch was repeal ed effective Cctober 3, 1982. ( For mer
Cal. Admn. Code, tit. 18, reg. 23701, repealer filed
Sept. 3, 1982 (Register 82, No. 37).)
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Appeal of Inglewod Park Cenetery
Associ ati on Endownent Care Fund

Appel ant argues that in light of the provisions of this
regul ation, state and federal |aws were not the sanme but,
in fact, were the opposite with respect to the tax- exenpt
status of care funds for endowrent care of for- profit
ceneteries.

We turn first to the. issue of whether the
doctrine of collateral estoppel should be applied in the
instant case. In order to prevent vexatious litigation
and its attendant expense, both to the parties involved
and to the public in general, on natters already once
argued and decided, the courts and this board have appl i ed
the doctrine of collateral est oppel . (Bernhard v. Bank
of Anerica, 19 cal.2d 807 [122 P.2d 892] (1942); ((J Connor
v. OLleary, 247 Cal.App.2d 646 [56 Cal.Rptr. 1] 19 675
Appeal of Eli A and Virginia W Allec, Cal. Bd.
Equal ., Jan. 7/, 19/5.) The doctrine Ras been heId to be
speC|f|caIIy appllcable in certain cases involving federal
and state tax litigation. (Cal houn v. Franchise Tax Bd.,
20 cal.3d 881 [574 P.24 763] (1978).) Calhoun, supra,
involved California litigation of an issue PreV|oust
decided in federal courts. The applicable federal
| nternal Revenue Code and California Revenue and Taxation
Code provisions were nearly identical, and there existed
a final federal judicial deternination on the nerits of
the issue. The court held that the taxpayer was estopped
fromrelitigating the issue in state court and that the
federal determ nation governed for state as well as
federal purposes. (Cal houn, supra, 20 cal.3d at 884.)

In order for the doctrine of collateral estoppel
to apply in the instant case, we nust determ ne whether
the relevant federal and state statutes and regul ations
governing this matter are sufficiently identical to
warrant estoppel. (Id.) We nmust conclude that sufficient
simlarity does not exist in the instant case. The rele-
vant federal and state provisions are not identical in
all respects relevant to this determnation in that, as
apPeIIant points out, contrary to federal |aw, the

ifornia regulat|ons in effect during the a%peal years
do provide for a finding that endownent care funds are
entitled to tax exenption under certain circunstances.
(Former Cal. Admin. Code, tit. 18, reg. 23701c¢, subd.
(c)(1), supra.)

Qur determ nation does not end here, however.
In order for appellant to prevail, it must in fact cone
within the provisions of the California regul ations
allowing for tax exenption. Under California |aw and
regulations in effect during the appeal years, when a
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Appeal of Inglewod Park Cenetery
Associ ati on Endownent Care Fund

cemetery is classified as an endownent care cenetery, the
endowrent care trust fund that is maintained for the care
and mai ntenance of the cemetery is nornally entitled to
exenption even if the cenmetery is one that operates for
profit. Former regulation 23701c specifically provided
in subdivision (c)(l) as follows:

(c) An organization forned to provide
endownent care (called perpetual care in federa
gui delines) for ceneteries although not specifi-
cally described in the aw may come within the
meaning of a cenetery conpany ....

(1) Where a cenetery has been classified
as an "endowrent care cenetery" any trust fund
that is maintained for the care and naintenance
of the cenetery is normally entitled to exenp-
tion even if the cenetery I1s one that operates
for profit. (Enmphasi s supplied.)

(Former Cal. Admin. Code, tit. 18, reg. 23701c, repealer
filed Sept. 3, 1982 (Register 82, No. 37).)

The exenption was not allowed, however, in situations
where there was an inurenment of income to individuals.
(Former Cal. Admin. Code, tit. 18, reg. 23701c, subd.

(d8), supra.)

Respondent urges that regulation 23701c, subdi-
.vision (c) (1), supra, cannot be isolated for application
but nust be read in context, considering both the statute
which it interprets and the renmaining portions of the
regul ations. Respondent contends that both the |aw and
regul ati ons state unequivocally that an entity, any part
of whose incone inures to shareholders or individuals, is
not tax exenpt. Respondent argues that former regulation
23701¢, subdivision (c)(l), supra, is not the controlling
provision of the regulation, and that the controlling
provision is in fact regulation 23701¢c, subdi vi si ons
(d)y(1) and (d)(2). Respondent contends that subdivision
(d)(2) requires that none of the incone inure to share-
hol ders or individuals; therefore, solely by reason of
the fact that the cenetery was a for-ﬁrofit cemetery,
income inured to the benefit of sharehol ders or indi-
vi dual s. Respondent hypot hesi zes, on the basis of a
check wth the California Cenetery Board, that certain
funds of the care fund may be devoted to such expenditures
as the construction of special private nenorials and the
periodic placement of flowers at various internents.
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Appeal of Inglewod Park Cenetery
Associ ati on Endowrent Care Fund

Appel  ant submits that, in the instant case,
nothing inured to the benefit of private individuals or
to the sharehol ders of the cenetery corporation other
than their ownership of the stock in the for-profit cor-
poration, which, in appellant's view, is not sufficient
to disallow the trust's exenption under California |aw.
Appel 'ant argues that respondent's interpretation of
i nurement is incorrect. It points out that respondent's
regul ati on 23701c, subdivision (c)(l), supra, states that
such care funds are "normally entitled to exenption even
if the cemetery is one that operates for profit." There-
fore, the mere fact that the cenmetery is one operated for
profit is not sufficient to establish that trust fund
income inured to the benefit of sharehol ders or ot her
individuals. Sonmething nore is required. Appellant also
contends that the incone fromthe endowrent care fund was,
at all tinmes in the applicable years, applied to care and
mai nt enance of the ceneter% and not to any non-tax-exenpt
purpose. Appellant has submtted proof, in the form of
unchal | enged affidavits from the general nanager of the
cenEterY and secretary and trustee of the care fund, the
controller of the cemetery, and a partner fromits
accounting firm that all of the incone of the care fund
was used for general care and mai ntenance of the cenetery.
(App. Hrg. Br.) The affidavits state that the floral
trusts and a few small mausol eum funds relate to specific
sites, but note that these funds altogether only anounted
to 1.1 percent of the principal of the care fund, and the
use of the inconme of these funds is considered to be of
benefit to the public as a whole under Health and Safety
Code section 8776, which so provides.

It is well recognized that constitutional pro-
visions and statutes granting exenption fromtaxation are
strictly construed to the end that such concession wll
be neither enlarged nor extended beyond the plain neaning
of the language enployed. (Cedars of Lebanon Hospital v.
County of L.A., 35 Cal.2d 729 [221 P.2d 31] (1950).)
Aﬁpellant has the burden, in this instance, of show ng
that it clearly cones within the terns of the exenption

Based upon its regul ations which provided that
in order to obtain exenpt status, none of the incone of a
care fund, such as appellant, can inure to sharehol ders
or individuals (former Cal. Admn. Code, tit. 18, reg.
23701¢, subds. (d)(I) and (d)(2), supra), respondent
concl udes that, sinply because the cenetery is a for-
profit cemetery, appellant cannot be exenpt. However
re3ﬁondent's regul ations also provided that a trust fund,
such as appellant, for an endowrent care cenetery, which
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Appeal of Inglewod Park Cenetery
Associ ati on Endowrent Care Fund

is "maintained for the care and namintenance of the
cenetery is normally entitled to exenption even if the
cenetery is one that operates for profit." ~(Former Cal.
Admin. Code, tit. 18, reg. 23701c, subd. (c)(l), supra,
enphasi s added.) Therefore, taking respondent’s regul a-
tions as a whole, it is apparent that the disqualifying
i nurement nust mean sonething nore than nerely the fact
that the controlling cemetery is operated for profit.

The gist of inurement is the receipt of sone
speci al benefit by an individual because of his nenber-
ship or relationship to the organization in question.
(Former Cal. Admn. Code, tit. 18, reg. 23701, subd.

(b) (1) (A)(i).) Exanmpl es of inurenment are unreasonabl e
conmpensation, self-dealing, use of property wthout
adequat e paynent, or operating the organization to serve
private interests. (See generally forner Cal. Adm n.
Code, tit. 18, reg. 23701, subd. (b)(I)(A)(i).) In this
aPpeaI t he evi dence ﬁresented by appel l ant constitutes a
clear show ng that the incone of the care fund was used
only for the general care and mai ntenance of the cenetery.
There is no evidence in the record that there was any
i nurement of incone to the corporate sharehol ders or
other individuals in the instant case. Therefore, we
nust conclude that appellant is entitled to an exenption
for the years in issue.

_ - For the reasons stated above, respondent’s
action in this matter nust be reversed.
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Appeal of Inglewood Park Cenetery
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T 1S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 25667 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of Inglewod Park Cenetery Association Endowrent
Care Fund agai nst proposed assessnents of franchise tax
in the anmpbunts of $22,573.88, $5,545.51, $4,854.92, and
$3,344.67 for the incone years 1961, 1962, 1964, and
1965, respectively, be and the same is hereby reversed.

Done at Sacranmento, California, this 27th day
of June , 1984, by the State Board of Equali zation,
with Board Menbers M. Nevins, M. Dronenburg, ir. Collis
and M. Bennett present.

Ri chard Nevins , Chai rman
Ernest J. Dronenburg, Jr. ,  Menmber
Conway H Collis ,  Menber
WIlliam M Bennett , Member

. Menber
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BEFORE THE STATE BOARD OF EQUALIZATION
OF THE staTe OF CALI FORNI A

<

In the Matter of the Appeal of }
)
INGLEWOOD PARK CEMETERY )
)
)

ASSOCIATION ENDOWMENT CARE
FUND

ORDER DENYING PETITION FOR REREARING

Upon consideration of the petition filed July 24,
1584, by the Pranchise Tax Board for rehearing of the Appeal
of Inglewcod Park Cenetery Associati on Endowrent Care Fund,
we are of the opinion that none of the grounds set forth in
the petition constitute cause for the granting. thereof and,
accordingly, it is hereby ordered that the petition be and the
same is hereby denied and that our order of June 2.7, 1984, be
and the same is hereby affirmed.

Done at Sacramento, California, this 30th day of
July, 1985, by the State. Board of Equalization, wth
Board Menbers M. pronenburg, Mr. 'Collis, M. Bennett, Mr. Nevins
and M. Harvey present.

Ernest J. Dronenburg, Jr. , Chairman.
Conway H. Collis , Menber,
WIliam M. Bennett . Menber
Ri chard Nevins , Menmber
Wl t er Harvey* , Menber

*For Kenneth Cory, per Government Code section 7.9
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