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BEFORE THE STATE BOARD OF EQUALI ZATI ON
O THE STATE OF CALI FORNI A

In the Matter of the Appeal of g
DALE M AND M LDRED E. NELSON )

Appear ances:

For Appellants: Dale M and Mldred E. Nelson
in pro. per.

For Respondent: Charlotte A Meisel
Counsel

OPI1 NI ON

This appeal is nade pursuant to section 18593
of the Revenue and Taxation Code from the action of the
Franchi se Tax Board on the protest of Dale M and Mldred E
Nel son agai nst a proposed assessnent of additional personal
income tax in the anobunt of $350.96 for the year 1973.
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The question raised in this appeal is whether
appellants are entitled to a casualty |oss deduction for
1978.

Appel I ants' home was destroyed in the Sycanore
Canyon fire of 1977. For 1977, they claimed a deducti on
for this casualty loss. For 1978, appellants clained an
addi tional casualty |oss deduction of $14,020. They indi -
cated that since their 1977 casualty | oss had exceeded
their taxable incone for that year, the excess was being
carried over to 1978. After appellants' 1978 return was
audi ted by respondent, the 1978 casualty |oss was dis-
allowed. Appellants filed a protest, but after due
consi deration, respondent affirmed the disallowance.
Appel lants then filed this appeal.

Appel I ants' belief that they are entitled to

a casualty loss carryover is based principally on the
federal allowance of “such a carryover. However, they

al so argue that a state carryover should be all owed

because it was not prohibited by respondent's own instruc-

tions. For the follow ng reasons, we reject appellants'

?ontention that -they be allowed a casualty | oss carryover
or 197b.

Appel lants' primary contention; that the noted
federal allowance of a casualty loss carryover provides a
basis for simlar state entitlement, requires a review of

pertinent statutory provisions. Section 17206 of the
Revenue and Taxation Code provides, in pertinent part:

(a) There shall be allowed as a deduction
any | oss sustained during the taxable year and
not conpensated for by insurance or otherw se.

* kx k

(¢) In the case of an individual, the
deducti on under subdivision (a) shall be
limted to--

* kX

(3) Losses of property not connected with
a trade or business, 'if the |losses arise from
fire; storm shipweck, or other casualty, or
from theft. A loss described in this paragraph
shall be allowed only to the extent that the
anmount of loss to the individual arising from

each casualtg, ... exceeds one hundred
dollars ($100). ...
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Section 17206 of the Revenue and Taxation Code
Is substantially simlar to section 165(a) of the Internal
Revenue Code. Appellants appear to think that in view
of this simlarity and the federal allowance of their
casualty loss carryover, a simlar carryover should be
allowed at the state level. Appellants' reasoning Is
based on'the prenise that the federal carryover authority
is found in section 165(a). However, that is not the
case.

Section 172 of the Internal Revenue Code aut ho-
rizes the deduction of an ambunt equal to the ag?regate of
net operating |oss carryovers and net operating |oss
carrybacks for a particular year. (See Int. Rev. Code of
1954, § 172(a).) "Net operating loss," in this context,
means the excess of certain allowable deductions over
gross incomne. (See Int. Rev. Code of 1954, §172(c).)
Nornal |y, tne nonbusiness deductions of a taxpayer other
than a corporation receive limted consideration in deter-
mning a net operating |loss. However, specialtreatnment 1s
accorded to nonbusiness casualty |osses of such taxpayers.
For purposes of section 172, sucn |osses are deemed to be
attributable to the taxpayer's trade or business, and as
such may be included in conputing a net operating |oss.
(See Int. Rev. Code of 1354, § 17/2(d)(4)(C); Treas. Reg.

§ 1.172-3@E@) (iii).)

As seen from the above, the federal carryover
which appellants cite in arguing for a conparable state
carryover is not derived fromsection 165, butis, instead,
derived from section 172 of the Internal Revenue Code of
1954,  Unfortunately for appellants, the California
Revenue and Taxation Code contains no net |oss carryover
provi sion anal ogous to section 172 of the Internal Revenue
Code of 1954, and this board has no power to allow a
deduction not authorized under California law.  (®ppeal f
Donal d G. and Franceenwebb,Cal. St. Bd. of Equal., Aug.
19, 1975; Appeal of Jorge a&El ena de Quesada, Cal. St.
Bd. of Equal., Feb. 5, 1968; see al so, Appeal of orlo E. .
Jr., and Marian M. Brown, Cal. St. Bd. of Equal., My 4,
1976.)

with regard to the claimthat appellants relied
on respondent's instructions which failed to specifically
prohibit the claimed carryover, it does appear that the
Instructions were |ess than perfect in conveying the
requi renent that a casualty loss was deductible only in'
the year of loss. However, we also note that no mention
of any carryover availability appears in tnose casualty
loss instructions. Therefore, we do not entirely agree
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wth appellants that the instructions were msleading in
the way they claim Nonetheless, even if we were to so
agree, the allowance of a casualty |oss deduction is
prescribed by statute and cannot be changed by instruc-
tions. (Appeal of Mchael M. and divia_D_ MaKieve, Cal.
St. B8d. of Equal., Nov. 19, 1975.) There also was no
detrimental reliance in this case which would warrant
estoppel against the state. Al the events connected
with appellants' casualty loss occurred well before
appel l ants consulted respondent's instructions. They
could not, therefore, have relied to their detriment on
any alleged m sinformati on appearing therein. (Appeal
of VW;Iard S. schwabe, Cal. St. Bd. of Equal., Feb. 19,
1974.

From the above, it is clear that no statutory

authcrity exists for the casualty | oss ca[roner d?duc-
tion clalinmed by appellants for 1978. It 1s”also clear

that the circunstances are not such as to suppprt a claim
of estoppel. For those reasons, Wwe nust sustalin respon-

dent's action disallow ng the clained deduction.
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Pursuant to the views expressed in the opinion
of the board on file in these proceedings, and good
cause appearing therefor,

| T IS HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of Dale 4. and MIldred E. Nel son against a pro-
posed assessnent of additional personal income tax In the

amount of $850.96 for the year 1978, be and the sane is
hereby sustai ned.

Done at Sacranento., California, this 315t day
of January . 1984, by the State Board of Equalization,

with Hoard Menmbers M. Nevins, Mr. Dronenburg, Mr. Collis
M. Bennett and M. Harvey present.

__Richard -Nevins . . - ., Chairman
Ernest J. Dronenburg, Jr. » Member
Conway H. Collis » Menber

___WIlliam M. Bennett » Member

__\alter Harvey* , Menmber

*For Kenneth Cory, per Government Code section 7.9
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