BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALIFORNIA

In the Matter of the Appeal of )
)
JOHN AND JULI E SAWELENKO )

For Appellants: Richard A Pillow
Certified Public Accountant

For Respondent: Kathleen M Morris
Counsel

OPIL NL ON

This appeal is made pursuant to section 18593
of the Revenue and Taxation Code fromthe action of the
Franchi se Tax Board on the protest of John and Julie
Sawel enko agai nst a proposed assessnent of additional
personal incone tax 1n the anount of $1,182.49 for the
year 1977.
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The issue for decision is whether appellants
have established that respondent's action adjusting the
value of the inprovenents of certain investment property
owned by appellants, which thereby affected the depreci-
ation allowable (Rev. & Tax. Code, § 17208) and the
casualty loss allowable (Rev. & Tax. Code, § 17206), 1S
in-error. A second issue involving the disallowance of
a bad debt deduction has now been conceded by appellants
and will not be discussed.

On January 3, 1977, appellants purchased rental
units located in Oxnard, California, for $45,123. \Wile
appel l ants were on vacation during the sumer of '1977, a
wat er main burst, causing the structures to buckle and
crack. Thereafter, the Building and Safety D vision of
the Gty of Oxnard insPected the property, and on Novenber
1, 1977, advised appellants that code deficiencies existed
to such a degree that the structures were rendered danger-
ous and ordered that the subject buildings be denvolished
by January 1, 1978.

For the purpose of determ ning the amount of
depreci ation allowabl e and the anmount of |oss sustained
due to the casualty, appellants attributed $30,123 of the
$45, 123 purchase price to the condemed structures and
the remaining $15,000 to the land. Appellants then
deduct ed depreciation of $3,012 and a casualty |oss of
$27,111 for the year at issue.

~Upon audit, resPondent determ ned t hat aﬁpel-
lants did not properly value the inprovenents on the
subject property. Respondent concluded that the proper
basis for determning the value of the inprovenents was
the same allocation between |and and inprovenents as the
county assessor had used. Accordingly, respondent

al l ocated $21,375 (47.37% of the purchase price to the

i mprovenents and. $23,748 (52.63% of the purchase price
to the land. This adjustnent, of course, reduced the

al  owabl e depreciation and casualty loss. \Wether this
adj ustment was correct is the sole issue of this case.

The taxpayer has the burden of establishing by
cl ear and convincing evidence that the depreciable basis

of his property isvgreater t han respondent's determ na-
tion. ( Appeal ~ of Iliam H and Donnalie W MPherson

Cal. St. Bd. of Equal., Nﬁy 9, 1968; eal | of; Kung W
Companync,, Cal. St. Bd. of Equal., y 5, 1953.) In
The éung appeal, we sustained the use of valuations
by a | ocal assessor for the purpose of allocating the
cost of land and inprovenents. (See also, Appeal of St.
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Francis Hotel Corporation, Cal. St. Bd. of Equal., Feb.

1963.) However, upon rehearing in the St. Franci s
Hotel appeal, we followed the allocation of a formal
apprai sa submitted by the taxpayer which we found to be
conpr ehensi ve and convi nci ng. (Appeal _of St. Francis
Hot el Corporat.ion, Opinion on Rehearing, Cal. St. Bd. of
Equal ., Aug: 7, 1963.) NMbreover, we a so have found the
testinony of an experienced appra|ser i ntroduced by the
t axpayer to be convincing. fppeal of WlLiam H__and
ponnalie W MPherson, supra.

In the instant case, the evidence submtted by
appel l ants consists of an anaIyS|s of conparabl e sal es
prepared by the |ocal assessor which concludes that as of
March 1978, three nonths after the denolition, the value
of the land was $21,000. It is arguable that the $21,000
value of the land may have differed fromthe value on the
date of purchase because of the approxinate one-year tine
difference and the intervening denolition. However, the
county assessor's allocation relied on by respondent is
even nore suspect since it was made three and one-hal f
years before appellants ﬁurchased t he proBerty In any
event, on the basis of the best evidence before us,
conclude that the land val ue was $21, 000, and the value
of the inprovenents was $24, 123 (purchase price of $45, 323
| ess | and val ue of $21,000). Accordingly, respondent's
deternination of the allowable depreC|at|on and casualty
| oss nust be nodified.

-587-~



Appeal of John and Julie Sawel enko

Pursuant to the views expressed in the cpinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T 1S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board cn the
protest of John and Julie Sawel enko agai nst a prorposed
assessnment of additional personal incone tax in the anount
of $1,182.49 for the year 1977, be and the sanme is hereby
nodified in accordance with this opinion. In all other
respects, the action of the Franchise Tax Board is hereby
sust ai ned.

Done ac Sacranento, California, this 13th day
of Decenber : 1983, by the State Board of Equalizetion,

wth Board Members M. Bennett, M. Collis, M. Dronenburg
and M. Nevins present.

W1 liam M. Bennett , Chai rman
_ _Conway H. Collis - _» Menber
Ernest J. Dronenburgy, 1. , Menber
Ri chard Nevins , Menber
- -, Menber
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