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In the Matter of the Appeal of )
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For Appel |l ant: Mark E. Landsman
Attorney at Law

For Respondent: Noel J. Robinson
Counsel

OPI1 NI ON

This appeal is made pursuant to section 19057,
subdi vi si on ;a), of the Revenue and Taxation Code from
the action of the Franchise Tax Board in denying t he
claim of George Driver for refund of persona
in the anmount of $2,320.55 for the year 1972.
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Appeal of Ceorge Driver

The issue in this matter is whether appell ant
was a r-esident of the State of California during 1972.

Sometime in late 197 1 or -early 197.2, apoellant
left California for Col orado, New York, and Flori da.
In those other states he transported and sold illegal
narcotics. In February of 1973 he was arrested in New
Jersey. He was incarcerated there until Decenber of that
sane ye-ar. Upon his release fromthe New Jersey prison
-appel lant returned to California and has continued to
reside here to this date.

!

Respondent received a copy of an Interna
Revenue Service Audit Report concerning appellant's 1972
incone tax liability. This report indicated that appel-
| ant had not filed a 1972 federal income tax return -and
that the Internal Revenue Service had estinated appel -
lant's incone from sources available to them Respondent
then searched its own records and di scovered that appel-
lant had not filed a 1972 California personal incone tax
return. Therefore, respondent adopted the federal
adj ustments for state tax purposes and issued a notice
of proposed assessment accordingly. Appellant paid the
assessment and filed a claimfor refund, claimng that
he was not a resident of California during 1972.

I n support of his claimthat he was not a
resident during 1972, appellant conpleted a residency
questionnaire Indicating that he had been a full-year
resident of California for 1970, 1971, 1974, and 1975.
For 1972, he indicated that he had spent two montas in
California and ten nonths in Florida, Colorado, and New
York. The questionnaire noted, in addition, that during
19' 72 appel lant had been registered to vote in California,
had held a California driver's |license, and had his
autonobil e registered in California. '

Appel lant's residence que-stionnaire further
i ndi cated that he had not maintained checking and savings
accounts or engaged in any banking activity in any state
during the period in issue. Appellant stated that he
avoi ded such contacts so as to not |eave records that
m ght connect himwth his illegal activities. Appellant
also submtted a statement by Charles A Johnson, appel-
lant's business associate in the narcotics business
nmenti oned above, in support of his claimthat he had been
a resident of Florida during 1972. The statement
describe-d in sone detail the relationship between, and
activities of, appellant and M. Johnson during the rele-
vant period. According to M. Johnson, he met appell ant
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Appeal of George Driver

in California in 1967. They becanme acquai nted personally
and professionally, and sonetime in the early 1970s they
went to Florida to engage in the drug-trafficking busi-
ness. M. Johnson went on to state that'he and aEpeIIant
lived in Florida, in adjoining houses, all of 1971, al
of 1972, and the portion of 1973 before appellant was
arrested. M. Johnson further stated that they intended
to stay in Florida as long as they could and as long as
they were in business. M. Johnson indicated that in
late 1972 he and appel |l ant becane interested in purchasing
residential property in Florida for their own use, and .
t hat appellant was on his way to Florida with his share of
the purchase noney for such property when he was arrested
in 1973. ™. Johnson purchased the described property by
hinmsel f and lived there through 1977. It was his stated
opi ni on that aﬁpellant woul d have been with himall those
ears, butfor his arrest, since all their business had
een conducted in Florida.

M. Johnson's final comment concerned the
general |ack of docunentation regarding any of their pur-
chases in Florida. The lack of documentation resulted
fromtheir efforts to "cover their tracks;" that is, to
| eave as little docunentary evidence as possible tying
themto their drug activities in Florida. Even the
property which M. Johnson purchased in 1973 was obtai ned
t hrough the use of a shell corporation incorporated in
Santa ana, California.

At the same tinme, however, M. Johnson indicated
that he had rental receipts and utilities bills for the
time they were in Florida in 1971, 1972, and 1973. Appel -
lant did not pay these bills, but instead reinbursed M.
Johnson for his share.

Respondent reviewed the above infornation and
conducted its own investigation. Respondent discovered
that, contrary to appellant's declaration, he had engaged
in banking activity in California during 1972 by securing
two | oans from Home Federal Savings and Loan in Cctober
of that year. The proceeds fromtihe |oans were used to
purchase residential rental property in San Diego County.
agpellant al so maintained an active bank account into

Ich his tenants deposited their rent directly. After
considering all of the submtted and discovered informa-

tion, respondent denied appellant's claim for refund,
givingrise to this appeal

_ Revenue and Taxati on Code section 17014 pro-
vides as follows:
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Appeal of George Driver

(a) "Resident" includes:

(1) Every individual who is in this
state for other than a tenporary or transitory
purpose.

(2) Every individual domciled in this
state who is outside the state for a tenporary
or transitory purpose.

* * *

~(c) Any individual who is a resident of
this state continues to be a resident even
t hough' tenporarily absent fromthe state.

In the Appeal of Robert J. and Kyung Y. O sen,
deci ded by this board on Cctober 78, 1980, we had occasi on
to sunmarize the California [aw applicable to the term
"domcile." W stated as follows:

"Dom cile" has been defined as "the one
| ocation with which for |egal purposes a person
Is considered to have the nost settled and
per manent connection, the place where he intends
to remain and to which, whenever he is absent,
he has the intention of returning. ..."
(Wiittell v. Franchise Tax Board; 231 Cal.Aapp.2d
278, 284 [41 Cal.Rptr. 673] (1964).)... TFIe
establ i shnent of a-new domcile requires actua
residence in a new place and the intention to
remain there permanently or indefinitely.
(Estate of Phillips, 269 cal.App.2d 656, 659
{75 Cal.Rptr. 3011 (1969).) One's acts nust
give clear proof of a concurrent intention tc
abandon the old domcile and establish a new
one. (Chapman v. Superior Court, 162 Cal.,App.2d
421, 426- [328 P.24d 23] (1958).)

Appel lant admts that he was a resident and
domciliary of California for 1971 and earlier tax years.
He contends, however, that he acquired a new donicile
el sewhere for 1972. In this regard, we note that respon-
dent's determ nation of residency status, and proposed
assessnments based thereon, are presumed to be correct;
the taxpayer bears the burden of proving respondent’s
actions erroneous. (Appeal of Robert J. Addington, Jr.,
Cal. St. Bd. of Equal., Jan. 5, 1982.) ~ To show a change
of domcile, appellant nust establish that he renoved
hi nsel f physically from California and that he forned the

intention to establish er manent abode el sewhere.
do not Dbelieve tﬁat ﬁe ﬁag nmet tﬂe Fatter requirement\.ﬁé
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Appeal of George Driver

There is no doubt that, during the period under
consi deration, appellant spent a considerabl e anount of
“time out of California engaging in the illegal drug busi-
ness. However, such an absence appears to be nothing
nmore than one for reason of enploynent. An absence of
that sort, even for an extended period, is generally not
regarded as sufficient to establish a change of domcile.
(Appeal of Bernard and Hel en Fernandez, Cal. St. Bd. of'
Equal., June 2, 1971.) AppelTant argues, however, that
during his time out of California he formed the intention
to remain in Florida indefinitely. Appellant acknow edges
that none of the traditional indicia such as driver's
|icense, voter registration, vehicle registration, prop-
erty ownership, or bank accounts link himto the State
of Florida during 1972. He maintains that the absence
of such is due to his attenpts to avoid |eaving evidence
of his presence in Florida. He further relies on the
statement of Charles Johnson, his business associate in
Florida, to corroborate the devel opnent of his intention
to remain in Florida. Wile we recognize that anyone
involved in an illegal activity mght prefer to maintain
a low profile, we do not agree that such a preference in
appellant's case fully explains the |ack of objective
factors supporting his claimof Florida residence. W
find the lowprofile argument especially specious in
light of appellant's willingness to appear on the public
record in California during 1972 through the purchase of
real property, as nentioned above

Furthernore, M. Johnson's statement is not
supportive of appellant's position. In the first
instance, there is a factual inconsistency between the
resi dence questionnaire, where appellant states that he
spent all twelve nonths of 1971 in California, and M.
Johnson's statenment that appellant was in Florida all of
that same year. Second, M. Johnson states that he and
appel | ant becane interested in Florida property in |ate
1972, but nothing is nentioned as to any simlar interest.
prior to such tinme. Consequently, even if M. Johnson's
statement were viewed as sone evidence of appellant's
intention to relocate in Florida indefinitely, it fails
to show such an intention for all of 1972, In fact, we
do not even accept M. Johnson's statement as evidencing
a relocation intention in late 1972 since no action was
t aken by appellant in conformance with such clai med
intention. M. Johnson does state that appellant was on
his way from New Jerse¥)mjth nDne%_to buy Fl orida property
when he was arrested, but since this occurred in early
1973, it does not help appellant to prove for 1972 that
he had forned the intention to reside in Florida
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indefinitety. There is even reason to suspect that
appellant did not form such an intention in 19773, since
upon his release from prison he returned to California
instead of Florida. In any event, the previously men-
tioned deficiencies in appellant's argunments, augmented

by his connections with California in the formof driver's
license, vehicle registration, voter registration, prop-
erty ownership, bank |oans, and bank accounts, underm ne
appellant's attenpt to prove that he intended to establish
a domicile el sewhere for the year at issue. He has not
carried his burden of proof. Therefore, he nust be con-
sidered to have retained his California domcile during
1972.

Havi ng established that appellant was domiciled
in California during 1972, it must now be determ ned if
his absence was for a tenporary or transitory purpose.
Some of the factors considered relevant in determ ning
whet her an absence is tenporary or transitory are the
mai nt enance of a fam |y home, bank accounts, or business
interests; voting registration and the possession of a
| ocal driver's license; and the ownership of real prop-
erty. Such connections are inportant both as a neasure
of the benefits and protection a taxpayer receive:; from
the laws and governnent of California, as well as an
obj ective indication of whether the taxpayer left this
state for a tenporary or transitory purpose. (Appeal of
Anthony V. and Beverly Zupanovich, Cal. St. Bd. of Equal.,
Jan. 6, "1576; Appeal of David J. and kmanda Broadhurst,
Cal. St. Bd. of Equal., April™ 5, T978.) T

During appellant's absence from California in
1972, he was actively avoiding the |aws and governnent of
the State of Florida. At the same tine, he was enjoying
the benefits and protection of California s [aws and
government with regard to his licenses, registrations,
banking activities, and property ownership interests.
In fact, he went so far as to return to California in
Oct ober of 1972 to nake the purchase of the aforenentioned
residential property. Al of these factors show us that
appel l ant had his closest connections with the State of
California. On the basis of these close connections to
California, we nust conclude that, during 1972, appellant
was absent from California only for a tenporary or tran-
sitory purpose. Therefore, he was a resident ‘during the
period in question and nmust report all of his 1972 incone
for California incone tax purposes. Kespondent's deter-
mnation to that effect nmust be uphel d.
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ORDER

Pursuant to the views expressed in the opinion

o the board on file in this proceeding, and goodcause
appearing therefor,

| T | S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 19060 of the Revenue and Taxation

Code, that the action of the Franchise Tax Board in deny-
ing the claimof George Driver for refund of personal

income tax in the amount of $2,320.55 for the year 1972,
be and the sanme is hereby sustained.

Done at Sacranento, California, this 13th day
of Decenber r 1983,by the State Board of Equalization,

with Board Menbers Mr. Bennett, M. Collis, M. Dr onenbur g
and M. Nevins present.

Wlliam M Bennett , Chai r man
Conway H. Col lis , Menber
Ernest J. Dronenburg, Jr. , Menmber
Ri c;lard Nevi ns ., Menber

,  Menber
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