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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALIFORNIA

In the Matt er of the Appeal of ;
FRED E. AND BETTY N. DONNER )

For Appel | ant: Fred E. Donner,
in pro. per.

For Respondent: Mark MceEvilly
Counsel

OPI1 NI ON

This appeal is nmade pursuant to section 18593
of the Revenue and Taxation Code fromthe action of the
Franchi se Tax Board on the protest of Fred E. and Betty N
Donner agai nst a proposed assessnent of additional per-

sonal inconme tax I n the anount of $634.12 for the year
1978.
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The question presented by this appeal is whether
respondent properly included in appellants’ California
i ncome pension annuity paynents received by them while
residents of California. ~"Appellant" herein refers to
Fred E. Donner

Appellant retired fromthe Air Force on Decenber
1, 1966, and sonetime during the nmonth of Decenber he ‘
‘moved to California where he has apparently continued to
reside to the present time. Hehadbeen a reside-nt of
Washi ngton until he noved to California, although he had
served in several other states and overseas during his
mlitary, career

When appellant retired, he becane entitled to
receive nmonthly mlitary life pension benefits. He
received his first retirenent annuity paynent in December
1966. Appellant made no contributions to this retirenent
plan and had no right to a |unp-sum paynent on retirenment
or to any fixed sum  Each nonthl pa%nEnt was conti ngent
on his continued survival. The plan has no provision for
a survivor annuity, a lunp-sum paynent to his estate, or
any ot her death benefits.

Appel I ant, a cash-basis taxpayer, did not report
the $6,067.620F annuitY i ncone he received during 1978 on
his California personal income tax return for that year.
Respondent determ ned that the annuity income should have
been included in appellants' California income, and, after
deni al of appellants' protest, this appeal was filed.

Appel ant contends that his military retiremnent
pay was earned and accrued as income while he was a resi-
dent of another state and, therefore, nmay not be taxed by
California. He al so argues that his retirenent pay is
not community property and nentions a recent Suprene Coyrt
decision holding that “federal law governing military pay
takes precedence over state laws: ..." (App. Br. at 1.)

Section 17041 of the Revenue and Taxation Code,
as it read during 1978, stated that the personal incone
tax is to be inposed on the entire taxable incone of
every resident of this state, regardl ess of the source of
the income, and upon the income of nonresidents which is
derived from sources within California. Pensions and
annuities are specifically included in incone. (Rev. &
Tax. Code, s§s 17071, 17101.) M IitarY pensi ons and
retirement pay are entitled to a |limted exclusion which
is not applicable here becausc appellants' income exceeded

t he maxi mrum al |l owed for the exclusion. (Rev. & Tax. Code,

s 17146.7.) cou
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Appel lant's first argunent is apparently in
reference to Revenue and Taxation Code section 17596,

whi ch states:

When the status of a taxpayer changes from

resident to nonresident, or from nonresident to
resident, there shall be included in determning
i ncome from sources within or without this State,
as the case may be, income and deductions accrued
prior to the change of status even though not
ot herw se includible in respect of the period
prior to such change, but the taxation or deduc-
tion of itens accrued prior to the change of
status shall not be affected by the change.

In the Appeal of Virgil M and Jeanne P. Money,
decided this day, we held that section 17596 does not -
apply in the case of an annuity, but the specific annuity
provi sions of Revenue and Taxation Code, section 17101
through 17112.7 control. Appellant's annuity payments,
therefore, are not exenpt from California taxation

Appel l ant's second argunent, that his mlitary
pay is not comunity property, Is irrelevant, since the
incone of a California resident is taxable by California,
regardl ess of whether it is community or separate incone.

_ Respondent's action, therefore, nust be
sust ai ned.
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RDER

Pursuant t0 the views expressed in the. opinion
of . the board on file. in this proceeding, and. good. cause
appeari ng; therefor,

| T | S BEREBY ORDERED, ADJUDGED AND DECREED,
pursuant t0. section 18595 of the, Revenue and Taxat ion
Code, that. the action of. the Franchise: Tax- Board. on. the
protest of Fred E. and Betty N. Donner against. a proposed
assessment. of additional personal inconme. tax in the anount
0f$634.12 for the year 1978, be and the. sane is hereby
S ustained.

Done at Sacranento, California., this 13th day
of Decenber- . 1983,by the State, Board of Equalizati on,

with Board Members Mr. Bennett, M.. Collis, M. Dronenburg
and M. Nevins present.

WLLiam . M Rennett Chairman
Conway H., ¢ "~~~ ’ Member
_Ernest J. Dronenburg, Jr. , Member
Ri chard Nevins ____, Menber
,  Menber
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