RATSSAAC

e

BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of )
)

FRANCIS AND LOU SE CORNISH )

Appear ances:

For Appellants: Francis Cornish

in pro. per.
For Respondent: Bruce R Langston
Counsel
"' OPI NI ON

This appeal is nmade pursuant to section 19057,
subdi vi si on ?a , of the Revenue and Taxation Code from
the action of the Franchise Tax Board in denying the
clainms of Francis and Louise Cornish for refund of per-
sonal income tax in the amounts of $162.83 and $99 for
the years 1980 and 1981, respectively.
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The issues presented by this appeal are: (1)
whet her appellants' retirement benefits are subject to
taxation.; and (2) whether appellants realized taxable
gain on the sale of certain gold and silver coins.

Appellants timely filed joint California incone
tax returns for 1980 and 1981 upon which they wote
"non-taxable" in the space provided for th-e reporting of
incone -from pensions and annuities; on the 1980 return
they also wote "non-taxable" in the space provided for
the reporting of capita.1 gain. Included with both returns
were fornms indicating that each appellant had received
retirement benefits fromthe State of California Public
Enpl oyees Retirenent System (PERS). The 1980 return al so
contained a schedule indicating that during that year
appellants sold certain gold and silver coins for $5,129
nore than their original cost.

After exam ning information requested and
recei ved from appellants, respondent determ ned that
appellants' retirement benefits received in each year
shoul d have been included in their gross income for that
-year pursuant to section 17071 of the Revenue and Taxation
Code and that 50 percent of the gain received in connec-
t-ion with the sale of the coins should have been included
in their 1980 income pursuant to section 18162.5 of the
Revenue and Taxation Code. Respondent issued proposed
assessments reflecting these determnations. Appellants
pai d the proposed assessnents and then filed clains for
refund of the ampunt paid. Respondent denied the clains,
giving rise to this appeal.

Appel lants' contention that public enployees'
retirement benefits are exenpt fromtaxation is based on
sections 21200.5 and 31452 of the CGovernnent Code.  Sec-
tion 21200.5 provides that the right of a person to
various types of retirenent benefits under the Public
Empl oyees' Retirenent System (Govt. Code, § 22000 et seq.)
"are exenpt fromtaxation, including any inheritance tax,
whet her state, county, nunicipal, or district." Section
31452, which applies to benefits under the County Enpl oyees
Retirement Law of 1937 (Govt. Code, § 31450 et seq.),
contains the identical |anguage. The issue raised by
appel lants was addressed in Galloway v. Franchi se Tax
Board, 31 cal.app.3d 928 [107 Cal.Rptr. 7151 (1973).  That
court examned the legislative history of sections, 31452
and 21200.5 and concluded that the sections were rot
i ntended to exenBt public enpl oyees' pensions fromincome
tax. The court began its analysis with a discussion of
the case of Estate of Simpson, 43 cal.2d 594 {275 p.2d
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4671 (1954). In that case, the Supreme Court was called
upon to interpret section 31452 which, prior to amendment
in 1955, provided that county retirenent benefits were .
"exenpt fromtaxation." The issue in Estate of Sinpson
was ether that |anguage was sufficiently broad to exenpt
county benefits frominheritance tax. The Suprene Court
concluded that, because the statute failed to exenpt re-
tirement benefits from any taxation, the Iangua?e exenpt ed
the benefits only from property tax. Shortly after that
deci sion, the Legislature amended section 31452 to add the
phrase "including any inheritance tax" and, at the sanme
tine, enacted section 21200.5 containing the sane words.
The court in Glloway v. Franchise Tax Board reasoned that
if the Legislature had intended to exenpt the pensions from
all taxes, it would have used the words "any taxation" as
suggested by the Supreme Court. It therefore concluded
that public enpl oyees' pensions are subject to the inconme
tax. The correctness of this reasoning is evidenced by
the fact that the Legislature has not amended sections
31452 and 21200.5 of the Government Code in the thirteen
years since the Galloway decision

Appel lants al so raise constitutional objections
to the taxing of their pensions. W cannot decide these
i ssues because we believe that section 3.5 of article Il
of the California Constitution precludes our determning
that the statutes involved are unconstitutional or
unenforceable. W therefore conclude that appellants'
retirement benefits are subject to the incone tax.

The second issue raised by appellants is whether
they realized taxable gain on the sale of gold and silver
coins., Although appellants sold the coins for over $5,000
more than what they paid for themin 1954, appellants
claimthat they realized no real gain since the value of
a dollar has decreased since 1954. W find this argument
to be without nerit.

Revenue and Taxation Code section 18031 provides
that gain fromthe disposition of property shall be the
excess of the anount realized over the property's ad%usted
basis. The amount realized is defined as "the sum of any
noney received plus the fair market value of the property
(other than noney) received." (Rev. & Tax. Code, § 180.31
subd. (b).) These definitions do not attach any signifi-
cance to the value of the dollar in determ ning the amunt
of gain realized.

-500-



Appeal._of Francis and Louise.Cornish

An- argunment simlar t-o- that advanced by appel-
lants: Was. rejected in- t-he case of- Bates v. United States,
108" F.2d: 407 (7th Cir. 1939) cert."deém., 309 U.S. 666 i
(84 LLE&. 1013'1 (1940) .) The taxpayer in that case sold
certain securities for. nore. than- he had pa.i.d for them
several. years- earlier. The taxpayer argued that- he
realized. N0. ga-in because-, while he held the securities;,
Congress: changed- the- st-atutor.y gold content of" the: dollar,
causing: the: dollars he receive-d upon the sale to be- worth
less® than t-he dollars he used to. purchase- the: securities.
1h rejecting thi s- argument, the: court stated:

TR-e-standard unit of conputation is the- noney
dol lar; an abstract or ideal unit of account-.
[Footnote-omitted.] This standard unit of:
nmoney has not changed  in money val ue throughout
the: exi stence of our monetary system

(Bate-s v. United States, supra, 108 F.2d at.408.)

The: same reason-ing applies here. Appellants! gain IS
calculated in- dollars, and neither the gold equival ent
nor the-purchasing power of those -dollars is.relevant to
determ ning the amount of taxable gain realized,

Appel | ants al so contend that the sale of the
Coi ns--was-a tax-free exchange under section 18081 of the
Reve- nue and Taxation Code because he-invested the proceeds
of the:sale i N- interest-bearing treasury notes. Thi s
clearly_ aid not qualify as a tax-free-exchange since there
was- n-0- exchange; appellants simply sold the coins and
invested the- proceeds. (See Appeal-of-denn' A ard Sandra
Gar-cia, cal. st.Bd. of Equal., Fe-b-. 2, 1976.)

~ For the above reasons, respondent’'s: action nust
be- sust ai ned.
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ORDER

Pursuant to the views expressed in the opinion
O the board on file in this proceeding, and goodcause
appearing therefor,

| T IS HEREBY ORDERED, ADJUDGED AND DECREED
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board in deny-
ing the clains of Francis and Louise Cornish for refund
of "personal incone tax in the anounts of $162.83 and $99
for the years 1980 and 1981, respectively, be and the
sanme i s hereby sustai ned.

Done at Sacramento, California, this 13th day
of Decenber, 1983, by the State Board of Equalization

with Board Menbers M. Bennett, Mr. Collis, M. Dronenburg
and M. Nevins present.

William M, Bennett ___________, Chairman
.Conway H. Collis - r Member
_Etnest .1 Dronepbuxg.Jr.. ...r Member
_Richard Nevins , Menber
- - - , Menber
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In the Matter of the Appeal of )

Francis T. and Louise F. .Cornish)

ORDER _DENYI NG PETI TI ON FOR REHEARI NG

Upon consideration of the petition filed January 9,
1984, by Francis T. and Louise F. Cornish for rehearing of their
appeal fromthe action of the Franchise Tax Board, we are of the
opi nion that none of the grounds set forth in the petition consti-
tute cause for the granting thereof and, accordingly, it is hereby
_ordered that the petition be and the same is hereby denied and
tfh?_t ou(; order of Decenber 13, 1983, be and the same is hereby
af firmed.

Done at Sacramento, California, this 31st day of
January, 1984, by the State Board of Equalization, wth Board
Members M. Nevins, M. Dronenburg, Mr. Collis, M. Bennett and
M. Harvey present.

Ri chard Nevins ,  Chai rman
Ernest J. Dronenburg, Jr. . Menber
Conway H. Collis . Menber
WIlliam M Bennett . Menber
WAl ter Harvey* , Menber

*For Kenneth Cory, per Government Code section 7.9
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