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OPI1 NI ON

This appeal is nade pursuant to section 26075,
subdi vi si on ?a), of the Revenue and Taxation Code from
the action of the Franchise Tax Board in denying the
claims of Garibaldi Land Conpany for refund of franchise
tax in the anmounts of$2,592 and $1,976 for the incone
years 1978 and 1979, respectively.
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The sol e issue presented here is whether appel-
| ant has established that during the years at issue it
engaged in a unitary business wth its affiliates so as
to require the filing' of combined reports and the use of
formul a apportionnent.

In 1980, respondent sent a questionnaire! to
Gari bal di Refrigerated Services, Inc. (hereinafter,
"Refrigerated"), an affiliate of appellant, in order to
determ ne whether Refrigerated should have been filing
franchise tax returns in California. Based upon the
information received in that questionnaire, respondent
determned that Refrigerated had "a filing requirenent
under the provisions of the California Bank and Corpora-
tion Tax Law. "

Apparently, appellant interpreted this Adetermi-
nation as a demand by respondent to include Refrigerated
in a conbined report along with its affiliates. pel -
lant, therefore, filed anended franchise tax returns for
1978 and 1979 utilizing the conbined system of'reporting
income. These anmended returns reflected refunds due and
appel lant, accordingly, filed claims for refund. Respon-
dent denied these clains because appellant failed to
provi de evidence of any unitary connections anong the
various corporations: The denial of those clains resulted

in this appeal

Filing a conbined report, of course, inplies
that appellant and its affiliates were engaged in a
unitary business during the years at issue. (See Rev. &
_Tax. Code, § 25101.) The California Suprene Court has
announced two general tests for determ ning whether a
business is unitary or not. (See Butler Bros. v.
McColgan, 17 Cal.2d 664 [111 P.24d 334] (1941), affd., 315
US 501 (86 L.EA. 9911 (1942); Edison California Stores,
Inc. v. McColgan, 30 Cal.2d 472 [183 P.2d 16] (1947).)
The record Ingicates that after appellant filed the
subj ect anended returns, respondent repeatedly requested
data to substantiate the unitary nature of the business
activities of appellant and its affiliates based on these
tests. Rather than responding directly to these requests,
appellant indicated that, while it did not, in fact,
believe that the subject business activities were unitary,
it had filed the amended returns and the resulting clains
for refund entirely becauseof respondent’'s 1980 determi-
nation that Refri?erated had "a filing requirenent."”
Accordingly, appellant appears to argue in this appea
that respondent's denial of its clainms for refund 1s a
change in its position and that respondent should be.
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estopped fromso doing. Respondent, on the other hand,
‘argues that it did not initially require a comnbined
report and, therefore, it did not change its position
Even if it did, respondent contends that appellant 'has
not proven that estoppel should apply in this situation.
In any case, respondent argues that appellant has not
presented evidence which would entitle it to use the
conbi ned system of reporting incone.

We find respondent’'s argunents convincing.
First, we find nothing in respondent's initial correspon-
dence with Refrigerated that demands that appellant file
returns utilizing the combined system of reporting incone.
Respondent nerely indicated that Refrigerated had a filing
requi renent in California.

In any case, we find that appellant has pre-
sented no evidence which woul d estop respondent in this
matter. As ageneral rule, an estoppel will, be applied
against the government ina tax case only where the facts
clearly establish that graveinjustice would otherw se
result. (Appeal of Wllard S. sSchwabe, Cal. St. Bd. of
Equal ., Feb. 19, 1974, cCalifornia Uigarette Concessions,
Inc. v. Gty of Los Angeles, 53 Cal.2d 865, 869 [3 Cal.
Rptr. 675, 350 p.2d 715] (1960).) Four conditions nust
be satisfied before the estoppel doctrine can be applica-
ble: the party to be estopped must be apprised of the
facts; the other party nmust be ignorant of the true state
of the facts; the party to be estopped nust have intended
that its conduct be acted upon, or so act that the other
party had a right to believe that it was so intended; and
the other party nust rely on the conduct to his injury.
(California Cigarette Concessions, Inc. v. Cty of LOS
Angeles,-ra; Gty of Long Beach v. Mansell, 3 Cal.3d
465, 489 [91 Cal .Rptr. 23, 476 P.2d 423] (1970).) As
i ndi cated, appellant has presented no evidence which
est abl i shes such conditions. Under these circumstances
we fail to perceive'any basis for applying the doctrine
of equitable estoppel against respondent.

Lastly, we note that it is well settled that
respondent's determnation is presunptively correct and
that it is for'appellant to show the incorrectness there-
of. (Appeal of John Deere Plow Co. of Moline, Cal. St.

Bd. of Equal., Dec. 13 1961; Appeal of Saga Corporation,
Cal. St. Bd. of Equal.: June 29, 1982.) AS appelTant has
produced no evi dence which would indicate that the subject
busi ness activities were unitary in nature, we have no
choice but to find that respondent's determ nation in
this matter is correct.
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ORDER
Pursuant to the views expressed in thed opi ni on
of the board on file in this proceeding, and 9000 Cause
appearing therefor,

IT IS HEREBY ORDERED, ApJupGep Anp DECREED,
pursuant to section 2607.7 of. the Revenue and Taxation
Code, that the action of the Franchise Tax Board in deny-
ing the clainms of Garibaldi Land Conpany for refund of
franchise tax in the ampunts of $2,592 and $1,976 for the

incone years 1978 and 1979, respectively, be and the sane
I's hereby sustained.

Done at Sacranento, California, this 26th day
of Cctober , 1983, by the State Board of Equalization,

with Board Menbers M. Bennett, Mr. Collis, M. Dronenburg,
M. Mevins and M. Harvey present.

William M Bennett , Chai r man
_Qgﬂ@y H Collis ,  Member
Ernest J. Dronenburg, Jr. Member
Richard Nevins , Menber
Val ter Haryey* o _ ..., Menber

*For Kenneth Cory, per CGovernnent Code section 7.9
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