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For Appellant: David M. La Salle
Attorney at Law

For Respondent: ‘Michael E. Brownell
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OPINION

This appeal is made pursuant to section 25666
of the Revenue and Taxation Code from the action of the
' Franchise Tax Board on the protest of Aimor Corporation
against proposed assessments of additional franchise tax
in the amounts of $1,325.82, $1,644.43 and $1,974.15 for
the income years ended September 30, 1974, September 30,
1975, and September 30, 1976, respectively.
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The major issue presented by this appeal is
whet her appellant, its Japanese parent, and its parent's
Japanese subsidiary are engaged in a single unitary
busi ness.

Aimor Corporation ("appellant"), a California
corporation, is a wholly owned subsidiary of Aimor El ec-
tric Wrks, Ltd. ("AREW"), a Japanese corporation. AEW
manuf actures portabl e radio-cassette units and stereo
equi prent. Al though headquartered inJapan, AEW exports
all its products. Appellant serves as its United States
distributor and deals only in AEW products.

AEW al so owns 100 percent of aimor Electronics
Conpany, Ltd. ("AEC"), a Japanese corporation. AEC
manuf act ures autonobile sound systens for sale to other
stereo conpanies. AEC manufactures its itens in cccor-
dance with specifications provided by the buyer., and the
buyer's name and tradenark rather than AEC's are placad
on the product. AgC sells a portion of its products to
AEW for resale. These sales anounted to over $5,500,000, ,
$2,700,000. and $5,300,000 for the incone years ended in ‘l.
1974,.1975, and 1976, respectively. None of the AEC -
products were sold to appellant, elther directly or
t hrough 4ew.

During the years on appeal, Ssakuro Otsuki, the
owner of 80 percent of the issued and outstandi ng stock
of AEW was the chairman of tne board and president of
AEW AEC, and appellant. The corporations had no other
I nterl ocki ng officers o directors.

Appel | ant reported its income on a separate
accounting basis for the years on appeal. After an
audit, respondent determned that appellant, AEW and AEC
constituted a unitary business operating within and wth-
out California and redetermned appellant's California
incone on a fornula apportionnent basis. Respondent
I ssued proposed assessnents for the years at issue which
were revised follow ng appejlant's protest and then
affirmed, giving rise to this appeal.

A taxpayer that derives incone from sources
both within and without California nmust neasure its
California franchise tax liability by its net incone
derived fromor attributable to sources within this state.
(Rev. & Tax. Code, § 25101.) If the taxpayer is engaged .
In a unitary business with affiliated conpanies, the L
amount of income attributable to California sources nust
be determ ned by applying an apportionnent fornula to the
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total income derived fromthe conbined unitary operations
of the affiliated conpanies. (See Edison California
Stores, Inc. v. McColgan, 30 Cal.2d 472 [183 P.2d 16]
(1947).)

_ The California Suprene Court determned that the
exi stence of a unitary business had been established b
the presence of: (i) unity of ownership, (ii) unity o
operation as evidenced by central purchasing, advertising,
accounting, and management divisions; and (rii) unity of
use in a centralized executive force and general system
of operation. (Butler Bros. v. McColgan, 17 Cal.2d 664
[111 P.2d 334) (7947), affd., 315 U.S. 501 (86 L. Ed. 9911
(1942).) Later, the court held that a unitary business
exi sts when the operation of the portion of the business
done within California depends upon or contributes to the
portion of the business done outside California, (Edison
California Stores, Inc. v. McColgan, supra.) Ihe exi's-
fence of a unitary business is established if either the
three unities orthe contribution or dependencY-test IS
satisfied. (Appeal off F. W Wolworth Co., Cal. St. Bd.
of Equal., July 3T, )

Appel l ant and aew clearly forma unitary

busi ness since. they are vertically integrated businesses.
(see Appeal of Kikkoman International, Inc., Cal. St. Bd.

of Equal., June?% 1982.)) Apparently, appellant does
not question this determnation. It does assert, however
that respondent erred in including AECin the unitary

group.

_ ~Respondent's determnation that AEC is engaged
in the unitary business conducted by AEW and appellant is
presuned correct, and the burden is on the taxpayer to
prove that it is-erroneous. (Appeal of John Deere Plow
Co. of Miline., Cal. St. Bd. of Eaual., Dec. 13, 1961.)
[N order to prevail, appellant must prove that "the uni-
tary connections relied on by respondent are so |acking
I n substance as to conpel the conclusion that a single

I ntegrated economc enterprise did not exist." éé#gem
of Kikkoman International, Inc., supra.) W fin a
appellant has not net this burden.

. The ommershi? requi rement nmust be net in order
to satisfy either the three unities or the contribution
or dependency test. (See Appeal of Revere Copper and
Brass Incorporated, Cal. St° Bd. of Equal., July Z6,
1977.) That requirement is clearly nmet in this appeal
since AEWowns 100 percent of both AEC and appellant.
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The rel ationship between AEC and AEW cont ai ns
elements of deﬂendency and contribution which prevent us
fromfinding that AEC is a separate business. Mst sig-
nificant is the sale of AEC's products to AEW  Appel | ant
attenpts to mnimze the inportance of these sales by
explaining that they are consummated only to enakle AEW
to export the products onAEC s behalf and that there is
no actual transfer of possession of the Froducts to AEW
Appel I 'ant explains that although AEC sells its products
'to customers |ocated outside Japan; it cannot directly
export its products because it lacks an export departnent.
According to appellant, the routine manner for a Japanese
conmpany W thout an export departnent to export its prod-
ucts is through the use of Japanese credit conpanies, and
sone of AEW's exports are handled in this way. However,

a number of AEC's custonmers want to avoid paying the ten

to fifteen percent commission charged by such credit com

panies. In order to accommodate these custoners, AEC s

products are sold to AEW which does have an export

departnent, and it then exports the products to AEC s

custoners. Appellant states trzat AEw charged AEC s cus-

tomers onIK two to three percent for this service, thereby ‘
allow ng the custoners to realize a substantial saving.

Wi le we agree that, due to the nature of these
sales, the advantages usually realized because of inter-
conpany sal es, such as a guaranteed market for products
or a guaranteed source of supply, are not present, the
sal es between AEC and AEWare not wi thout benefits to
both conpanies. Because of AEC s relationship with AEW
AEC is able to fulfill its custoners' desire to avoid
payi ng the credit conpanies' ten to fifteen percent com
m ssion w thout incurring the expense of establishing and

maintaining its own export department. AEWappears al so
to benefit fromthis arrangenent since it receives from
AEC s custoners a two to three percent commission on all
products it buys from AEC. Since these sales totaled
several mllion dollars in each year of the appeal, the
conmm ssions received by AEW are not nom nal anounts.
Such cooperation for nmutual benefit is the hallmrk of
a unitary business.

The presence of an interlocking executive force

is another unitary factor. (Appeal of Arkla Industries,

Inc., Cal. St. Bd. of Equal., Aug. 16, 1977.) AEC, AEW,

and appellant share the sane president and chairman of

the board, M. Sakuro OQtsuki. Appellant attenmpts to show ‘

that M. Osuki spent little tine at AEC during the appea

years in order to denonstrate that centralized nanagenent
Wwas not present. W are not convinced by the evidence
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presented,, which consisted only of the testimony of an

of ficer of appellant who works and resides in California.
Nor are we convinced that operational differences between
AEC and AEW precl ude effective centralized managenent.
Appel | ant stresses that AEC manufactures products for

i dentified customers in accordance with their specifi-
cations, whereas AEW designs its own products wth no
specific customer in mnd. W believe that these differ-
ences are inconsequential since both AEW and AEC produce
radi o and stereo equipnent. Wthout evidence proving the
contrary, we can only assune an interlocking executive
force, with its attendant nutual cooperation and exchange
of information, is of benefit to both companies. (Appeal
of Anchor Hocking G ass Corporation, Cal. St. Bd. of
Equal ., Aug. /7, 1967.)

Appel | ant argues that because there is no direct

" contribution or dependency between appellant's operations

within California and AEC's business in Japan, the two
conpani es cannot be engaged in a unitary business. W
cannot agree since it is not necessary for each part of a
unitary business to be directly relatéd to each other
part. (Golier Society, Inc., Cal. St. Bd. of Equal.,
Aug. 19,7 1975; Appeals ot monsanto Ro., Cal. St. Bd.

of "Equal ., Nov. 76, 1970.) The taxpayer in Apyeals of
Monsanto Co., supra, argued that its subsidiary,
Chemstrand Corporation, was not a part of the parent's
unitary business because it did not contribute to or
depend on the California operation and because it had

no direct dealings with the California operation. In
rejecting this argument, we stated:

The argunent m sconceives the unitary.
busi ness concept. All that need be shown is
that during the critical period Chenstrand
formed an Inseparable part of appellant's
unitary business wherever conducted. By
attenFtlng to establish a dichotony between
appellant's California operations and

enstrand, appellant would have us ignore
other parts of appellant's business which
cannot justifiably be separated from either
Chenmstrand or the California operations.

AEC contributes to and depends upon AEW and therefore is
Unitary with AEW ~ Because appellant is also unitary with

AEW, AEC and appellant are both parts of the parent’s
unitary business.
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_ ~ Appel lant contends that even if AEW AaEc, and
It constitute a unitary business, it should be allowed tO
use a special fornula on the ground that the standard
formula does not “fairly represent the extent of the tax-
payer's business activity in this state." (Rev. & Tax.
Code, § 25137.) The burden of proving that such circum
stances exist is on the party seeking to deviate from the
standard formula. (Appeal Oof New York Football Giants,
Inc., Cal. St. Bd. of Equal., Feb. 3, 1977.) Ve Dbelleve
that appellant has failed to meet this burden. Appellant
contends that the standard fornula should not be used
because California income is neasured in dollars whereas
the financial records of AEC and AEWare naintained in
yen. Appellant also contends that the nethod respondent
used to convert the Japanese financial information from
yen to dollars was unfair in that it failed to adequately
reflect fluctuations in the exchange rate between the two
currencies. However, appellant has not shown speC|fkcaIIy
how these factors affected its unitary enterprise. uL-
thernore, it has not shown that the difficulties caused by
the use of two currencies prevented fornula apportionnent
from fairly representing its business activity wthin
California. (Appeal , of New Hone- Sewi ng_Machi ne Conpany,
Cal. St. sda. of Equal., Aug. 77, 1982.) Appellant ,
therefore, has not proven that it is entitled. touse a
method other than the standard apportionnent fornula.

Finally, appellant raises, several constitutional
objections to the use of worldwide apportionment. We
cannot decide these constitutional i ssues because section
35toarticlel Il of the California Constitution prevents
this board fromdetermning that the statutory provisions
are unconstitutional or unenforceable. Furthernore, this
board has a well established policy of abstention from
deciding constitutional issues in an appeal involving
ﬁgoposed_assessnents of additional tax. (Appeal of New

me Sewi ng Machi ne Conpany, supra; Appeal of Shachihata,
Inc., U S. A, Gal. St. Bd. of Equal., Jan. 9, 1979.)
Thrs policy 1s based upon the absence of any specific
statutory authority which would allow the Franchise Tax
Board to obtain judicial review of a decision in such
cases and upon our belief that judicial review should be
avai l able for questions of constitutional inportance.
Since we cannot decide the remaining issues raised by
appel I ant, respondent's action in this matter must be
sust ai ned.
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Pursuant to the views expressed in the opinion

of the board on file in this proceeding, and good cause
appearing therefor,

| T I'S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 25667 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of Aimor Corporation against proposed assessnents
of additional franchise tax in the amobunts of $1,325.82,

$1,644.43 and $1,974.15 for the incone_years ended
Sept ember 30, 1974, September 30, 1975, and September 30,

1976, respectively, be and the sanme is hereby sustained.

Done at Sacramento, California, this 26th day
of COctober , 1982, by the State Board of Equalization,
with Board Members Mr. Bennett, M. Collis, M. Dronenburg,
Mr. Nevins and M. Harvey present.

William M. Bennetf , Chai rman
Convway H._Collis ,» Member
Ernest_J. Dronenburq, Jr.. Menber
Richard Nevins ,» Menber
Val_ter Harvey* - _,» Member

*For Kenneth Cory, per Government Code section 7.9
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