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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

‘ In the Matter of the Appeal of ;
ROBERT HAROLD AND DARLENE B. SQUSA )

For Appellants: Robert Harold Sousa,
in pro. per.

For Respondent: John A Stilwell, Jr.
Counsel

OP1 NI ON

This appeal is nmade pursuant to section 18593
of the Revenue and Taxation Code from the action of the
Franchi se Tax Board on the protest of Robert Harold and
Darl ene B. Sousa against a proposed assessment of addi-
tional personal income tax in the amount of $377.89 for
‘ the year 1978.
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The issue before us is whether respondent
properly determ ned that appellants' fishing operations
were not an activity engaged in for profit.,

o During the' yearat'issue', Robert worked
primarily as a plumber while Darlene worked primrily
as a clerk. Their California joint personal income
tax return for 1978 indicated that Robert and Darlene
earned $20,924.05 and $10,349.76 from these respective
occupations. That return further indicated that
appel | ant - husband (hereinafter "apﬁellant") oper at ed
a commercial fishing operation with gross receipts of
$133.40 and total expenses of $6,503.74 for a net: |0SS
of $6,370.34.

- The record indicates that appellant heid a .
commercial fishing license. However, no information is
provi ded re?ard]ng apeﬁllant's expertise or training in
commerci al tishing. hile appellant's boat was rigged
for offshore fishing, it appears to have been primarily a
pl easure craft in standard trim The boat's log indicated
that the boat was used only eleven days during 1978 or
about three Fercent of the available days during that

ear. Appellant states that he did not use the boat for

i shing nore frequently because of the demands of his job
as a plunber and because of bad weather during 1978.
Moreover, we note that apPeIIant did not hire any outside
help. VWiile it is not determnative of the year at issue,
it is interesting to note that the boat's |og indicated
that appellant used the boat only eight days in '1979,

On audit, respondent concluded that appellant
failed to establish that he had engaged in fishing for a
profit rather than as a hobby. AcCordingly, respondent
al | owed the deduction of taxes and vehicle license fees,
whi ch woul d have been deductible whether or not the fish-
ing operations were engaged in for profit, but disallowed
t he renalnlnP expenses associated with the fishing opera-
tions. Appellant protested, but respondent affirned the
proposed assessment, and this appeal followed.

Certain expenses are deductible w thout regard
to whether or not an activity is enqgged in for profit.
(Rev. & Tax. Code, § 17233, subd. (b).) As indicated
above, aneIIant's expenses for taxes and vehicle |icense
fees fall into this category. However, deduction of
ot her expenses clained here is permtted only if the
activity is engaged in for profit. (Rev. & Tax. Code,

§ 17233, subd. (c); Appeal of Cifford R and Jean G

Barbee, Cal. St. Bd. or Equal., Dec. 15, 19/6..) The
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di sposition of this aﬁpeal, then, turns on whether appel -
| ant's operation of the boat was an activity engaged 1n
for profit. In order to prevail, appellant” nust establish
that he held the boat primarily for profit-seeking
pur poses and not primarily for personal or recreational
purposes.  (dppearf Paul J. and Rosemary Henneberry,
Cal. St. Bd. of Equal., May 21, 1980; Appeal of F. Seth
and Lee J. Brown, Cal. St. Bd. of Equal., Aug. 16, 1979.)
OF course, whether the property is held primarily for
Profit-seekin% motives is a question of fact upon which

he taxpayer has the burden of proof. (Appeal of GQuy E
and Dorothy Hatfield, Cal. St. Bd. of Equal., Aug. 1,

T980; Appeal 01 _Clifford R and Jean G. Barbee, Supra.)

Based upon the record before us, we concl ude
that appellant has failed to carry his burden of proving
thet the f|sh|ng_act|V|%y was enga?ed in for profit.
This conclusion is based upon the followng facts: (1)
appel lant spent only a small portion of 1978 fi shing; fZ)
he continued his work as afull-tine plunber; (3) appe
| ants received substantial income, a total of $31,273.81
per year, fromsources other than fishing; (4) appellant
did not obtain enployees to carry on the fishing activi-
ties in his absence;  (5) his expenses far exceeded gross
income; and (6) the activity in which he engaged is
consi dered a sport by nmany. = Appellant does ndt appear to
contest the accuracy of any of these facts, but instead
argues that the presunption of Revenue and Taxation Code
section 17233, subdivision (d), would apply to establish
that his fishing activities were engaged in forprofit.
Subdi vision (d) provides that an activity will be presuned
to be engaged in for profit if the gross incone derived
froman activity exceeds the deductions attributable to
such activity for two or nore of the five taxable years
ending with the taxable ﬁear in question. However,
determ nation as to whether this Presunpt|on aPplles
cannot be made before the close of the fourth taxable
year in which the taxpayer first engages in the activity.
(Rev. & Tax. Code, § 17233, subd. (e)(l).) As the year
at issue was the first year in which appel’l ant engaged
in the fishing operations,_the_Presunptlon rovided for
by subdivision (d) of section 17233 is inapplicable.
Acc?rdingly, respondent's action in this matter nmust be
sust ai ned.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good.cause
appearing therefor,

| T | S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 0f the Revenue and Taxation
Code, that the action of the Franchi se Tax Board on the
protest of Robert Harold and Darlene B. Sousa against a
proposed assessment of additional personal income tax in
t he amount of $377.89for the year 1978, be and the sane
i's hereby sustained.

Done at: Sacramento, California, this 1l5th day
of September. 1983, by the State Board of Equalization,

with Board Members M. Bennett, M. Collis, M. Dronenburg,
M. Nevins and M. Harvey present.

Wlliam M Bennett . Chai rman
Conway H Collis , Menber
Ernest J. Dronenburg, Jr. , Menber

Ri chard Nevins , Menber

Wl ter Harvey* , Member

*For Kenneth Cory, per Covernnent Code section 7.9
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