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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of' )
)
JOHN H. MERLET )

For Appel | ant: John H Merlet,
in pro. per.

For Respondent: Janes T. Philbin
Supervi si ng Counsel

OPI| NI ON

This appeal is nmade pursuant to section 18593
of the Revenue and. Taxation Code fromthe action of the
Franchi se Tax Board on the protest of John H Merl et
agai nst a proposed assessnent of additional personal in-
come tax and a penalty in the total anmount of $1,060.50
for the year 1979.
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Appeal Of John H. Merl et

After being informed that appellant had received
t axabl e income in 1979, respondent notified himthat he
was required to file a 1979 state personal incone tax
return and that there was no record of his having done
so. \Wen appellant failed to answer respondent's demand,
respondent 1ssued a proposed assessment based upoa infor-
mation from the Enploynent Devel opnent Department.  The
informati on disclosed that General Electric Conpany had
pai d appell ant $16,515 in 1979. Respondent al so inposed
25 percent penalties for failure to file (Rev. & 'Tax.
Code, s 18681) and failure to file after notice and
demand (Rev. & Tax. Code, § 18683).

APPeIIant claims that he is not a taxpayer and
that the dollars he has earned are not taxable as incone.
W di scussed and di sposed of these issues in the Aggeals
of fred R Dauberger, et al., decided by this board on
March 31, 1982. We there found the above contentions to
be without merit and we perceive no reason to reach a
different conclusion in the instant case. (See also
United States v. Gardiner, 531 r.2d4 953 (9th Cir.), cert.
dem.. 429 U.S. 853 [50 L.Ed.2d4 128) (1976); Appeal of
Terrence D. Oaks, Cal. St. Bd. of Equal., June 28, 1977.)

Appel ant al so argues that he is not required
to file a return: however, he has submitted no evidence
to support his claim \Wen a taxpayer fails to file a
return, respondent may calculate his income from avail -
able sources. The resulting determ nation of tax and
Benalties is presumed correct, and the taxpayer bears the

urden of proving it incorrect. Todd v. McColgan, 89
Cal.App.2d 509 [201 P.2d 414) (1949); Appeal of William
Steinsmth, Cal. St. Bd. of Equal., May 21, 1980; Appeal
of K. L. Durham, Cal. St. Bd. of Equal., March 4, T980.)
Everyone wWho is a California resident or who has received
Calitornia-source incone in the taxable year nust submt
a state personal income tax return if his or her adjusted
gross income for that year exceeds certain mninmum anounts
provided in Revenue and Taxati on Code section 18401.
Respondent reasonably reconstructed appellant's incone for
1979 from Enpl oynent Devel opment Departnment information
and concluded that his adjusted gross inconme exceeded the
section 18401 m ni nuns. (Appeal -of David R Bengtson
Cal. St. Bd. of Equal., June 29, 1982.) Appellant has
presented no evidence to neet his burden of refuting
respondent's cal culations. W must therefore conclude
that respondent’'s determ nations of his earnings, tax
due and penalties were correct. (%?geal of Francis.J.
Pearson, Cal. St. Bd. of Equal., y 19, 1981.)
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Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T 1'S HEREBY OHDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of John H Merlet against a proposed assessnent
of additional personal inconme tax and a penalty in the
total anmount of $1,060.50 for the year 1979, be and the
sane i s hereby sustained.

Done at Sacramento, California, this 215¢ day
of June , 1983, by the State Board of Equali zati on,
with Board Menbers M. Bennett, M. Collis, M. Dronenburg
and M. Nevins present.

WIlliam M, Bennett , Chai r man
Conway H. QﬂHs_I____ _ ., Menber
Ernest J. Dronenburg, Jr. . Member
Ri chard hbvinsl__:_ - - .- Menber

. Menber
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