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OPI NI _ON

This appeal is nmade pursuant to section 18593 of
t he Revenue and Taxation Code from the action of the
Franchi se Tax Board on the protest of Ernest R and
Dorothy A. Larsen against a proposed assessment of
addi ti onal personal income tax In the amount of $7,032.00
for the year 1976
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Appeal of Ernest Rand Dorothy A. Larsen

Appel l ants reported negative taxable incone of
$56,297, and tax on itens of tax preference in the amount
of $1,133, on their joint California personal incone tax
return for the year 1976. Upon audit, respondent deter-

m ned that appellants had incorrectly conputed their itens
of tax preference. After consideration of their protest,
however, respondent reduced its earlier conputation of
appellants' 1temof net farmloss tax preference by $7,988
to reflect the anobunt of gross incone resulting fron the
gain on shares of stock in Bear Valley Mitual Water Conpany
(hereinafter referred to as "Bear Valley"). An adjustnent
was also made to appellants' itemof capital gains tax
preference: that adjustnment is not in issue here,

Appel l ants contend that respondent has incorrect-
|y conputed their itemof net farmloss tax preference.
Specifically, they assert that certain farm incone has been
excluded from that conputation while various nonfarm i 0SSes
have been included therein. Appellants also maintain that,
since they received only a $73 tax benefit from the speci al
treat ment accorded capital gains, their itemof capital
gains tax preference should be reduced to reflect this
m nimal benefit. In the alternative, if a tax benefit
theory 'is inapplicable, appellants seek to revoke their
"election" to take a capital gains"deduction." Each of"
appel l ants' argunents shall be addressed in the order set

forth above.

Excl usi on of Income in Net Farm Loss Conputation

Appel l ants contend that since M. Larsen has been
engaged in farmng for nore than 50 years, "[alll of his.
income originates from his farming and agricultural _
pursuits.™ Accordingly, Th€y maintain that agricultural
consulting fees, the gain fromthe sale of stock of certain
corporations engaged in the business of farmng, and
interest income froma note received fromthe sale of farm

roperty, constitute gross incone fromthe trade or

usiness of farmng for purposes of conputing their item of
net farmloss tax preference. Upon careful review of the
record on appeal, and for the reasons set forth below, we
conclude that respondent properly excluded these itens of

i ncome from the conputation of appellants* item of net farm
| oss tax preference.
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Revenue and Taxation Code section 17063,1/

subdivision (i), as it existed for the year in issue,g/
included as an item of tax preference "[tlhe anmount of

net farmloss in excess of fifteen thousand dollars
($15,000) which is deducted from nonfarm i ncone." The term
"farm net loss" is defined by section 17064.7 as:

. « « the anount by which the deductions
allowed by this part which are directly
connected with the carrying on of the trade or
busi ness of farm ng exceed the gross incone derived
from such trade or business. (Emphasis added.)

Former section 17063, subdivision (i), was
intended as a replacenent for former section 18220. \Wile
it changed the nethod of deterring tax notivated farm | oss
operations, the focus of the new section, i.e., "farm net
loss," renmained the sane as that of the section it
replaced. Except for certain provisions not in issue here,
section 17064.7 defines "farmnet |oss" in a manner
i dentical to that of former section 18220, 7UdeVISIOn (e).
Pursuant to respondent's regul ation 19253, 3
regul ati ons adopted pursuant to Internal Revenue Code
section 1251 (after which former section 18220 was
patterned) governed the interpretation of the term"farm
net |oss" under former section 18220, subdivision, (e).

G ven the successor relationship between section 17064.7
and former section 18220, subdivision (e), the Treasury
regul ati ons pronul gated pursuant to section 1251 of the
| nternal Revenue Code are applicable for purposes of
interpreting the term"farmnet loss'" as it appears in
section 17064.7.

17 Hereinafter, all references are to the Revenue and
Taxation Code, unless otherw se indicated.

2/ AB 93 (Stats. 1979, Ch. 1168), operative for taxable
years beginning on or after January 1, 1979, rewote
subdivision (i) "of Section 17063 as subdivision (h) and
i ncreased the excluded anounts thereunder.

3/ In pertinent part, this regulation provides as
follows:

In the absence of regulations of the
Franchi se Tax Board and unless otherw se
specifically provided, in cases where the Personal
| ncome Tax Law confornms to the Internal Revenue
Code, regulations under the Internal Revenue Code
shall, insofar as possible, govern the interpreta-
tion of conformng state statutes . ...
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Treasury Regul ation § 1.1251-3(b) defines "farm
net |oss" as follows:

. . The term "farm net |oss" neans the anount
by which |-

(i) The deductions allowed or allowable for the
taxabl e year by chapter 1 of subtitle A of the Code
which are directly connected with the carrying on of
the trade or business of farming, exceed

(ii) The gross income derived from such trade or
busi ness. (Enphasi s added, )

Treasury Regul ation § 112513@90)defines the term
“trade or business of farmng" as follows:

For purposes of section 1251, ths teun

"trade or' business of farm ng" includes any trade
or business with respect to which the taxpayer
may conpute gross incone under § 1.61-4, expenses
under § 1.162-12, nmake an el ection under section
175, 180, or 182 or use an inventory nethod
referred to in § 1.471-6. Such term does not
include any activity not engaged in for profit
within the meaning ofsection 133 and

§ 1.183-2.

According to the above, any taxpayer who may
conpute gross incone under Treasury Regulation § 1.61-4 is
engaged in the trade or business of farm ng. Li kew se, a
t axpayer who may elect, pursuant to section 182 of the
Internal Revenue Code of 1954, to treat expenditures which
are paid or incurred by himin the clearing of |and.
for farm ng purposes as expenses which are not chargeable
to capital account is also engaged in the trade or business
of farming, Treasury Regul ation § 1.61-4 is identical to
respondent’'s former regulation 17071(d). The Iatter
operative for the year in issue, designated as "f ar mer s
"fa]ll individuals, partnershrps or corporations that
cultivate, operate, or manage farns for gain or profit,
either as owners or tenants . ...* Simlarly,
respondent's fornmer re uIatron 17224(c), in effect for the
year in issue, provided that "[a taxpayer I's engaged in
the business of farmng if he cultivates, operates, or
manages a farmfor gain or profit, either as owner or
t enant . Treasury Regulation § 1.182-5(a)(2) provides that
"[{glross income derived from the business of farmng .
does not include gains fromsales of assets such as farm
machi nery or gains fromthe disposition of land.” A
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t axpayer deriving gross incone fromthe sale of assets used

in the trade or business of farmng or'deriving incone as
an enpl oyee or independent contractor of a corporation

engaged in the business of farmng is neither defined as a

"farner" nor as a "taxpayer engaged in the business of

farm ng" under anyofthecited regul ations.

Federal Revenue Rulings interpreting Treasury
Regulation § 1.175-3 (the substantive federal equival ent of
respondent's former regulation 17224(c)) have concl uded
that wages paid farm enpl oyees and fees paid to providers
of customary farm services are to be excluded fromthe
definition' of gross incone from farm ng. (See Rev. Rul
65- 280, 1965-2 cum. Bull. 433; Rev. Rul. 77-105, 1977-1
Cum Bull. 374.) Additionally, it has been determ ned that
di vi dend incone froma corporation engaged in the business
of farm ng does not constitute income fromfarmng to a
shar ehol der of such a corporation. (Rev. Rul. 76-141,
1976-1 Cum Bull. 381; see al so Wipple v. Comm ssioner
373 U.S. 193 [10 L.Ed.2d 288] (1963).) Finally, as
previously noted, income derived fromthe sale of assets
used in the trade or business of farmng is simlarly
excluded €roa the definition of gross income from farm ng.

o Treas. Reg. § 1.182-5(a)(2): Rev. Rul. 63-26, 1963-1 Cum
ull. 295.) In light of the above, appellants contention
that the inconme in issue constitutes farminconme is
unt enabl e.

In addition to the arguments noted above,
appel l ants also maintain that respondent has dealt in an
i nconsi stent manner with a portion of the incone under
di scussi on. Specifically, they assert that respondent's
treatnment of the gain fromthe sale of the Bear Valley
stock'as gross income fromthe trade or business of farmng
dictates that the other capital gain and interest incone in
i ssue should be simlarly treated because "this income also
has its origin in a farmng related activity. ...™ The
proEriety of respondent’'s determnation as to the character
ofthe gain from the sale of the Bear Valley stock is not
an issue presented by this appeal. CbnsequentIY, t he
record of this appeal does not adequately disclose what
provided the basis for that determnation. Not wi t hst andi ng
respondent's treatment of that incone, however, the
authority cited above reveals that respondent properly
determ ned that the income in issue did not constitute
gross incone fromthe trade or business of farmng for
pur poses of computing appellants' itemof net farm|loss tax
preference.
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| ncl usi on of Partnership Losses in Net Farm Loss
Conput at1 on

The second issue presented by this appeal
concerns the correctness of respondent's determ nation that
appel lants' distributive share of certain partnership
| osses was to be included in the conputation of their item
of net farm|loss tax preference.

Appel l ants contend that the subject partner-
shi p& are not engaged in the trade or business of
farmng and that, accordingly, the |osses resulting
therefrom do not constitute farmlosses. Upon exam nation
of the returns filed by these partnerships, however,
respondent discovered that each of the partnerships;
reported that "farmng" was its principal business
activity.

Respondent's former regulation 17224(c) provided
that "[a] taxpayer is engaged in the 'business of farmng'
if he is a nenber of a partnership engaged in the business
of farmng." Based upon the express provisions of the
quoted regulation, and in view of the evidence in the
record of this appeal revealing that the partnerships in
I ssue were engaged in the trade or business of farming, we
can only conclude that respondent properly included
appel lants' distributive share of these partnershipl |osses
in the conputation of their item of net farm |loss tax

pref erence.

|tem of Capital Gains Tax Preference

The final issue presented by this appeal pertains
to appellants' contention that, because of the presence of
item zed deductions in the anount of '$53,797, had their
capital gain inconme been treated as ordinary incone, they
woul d have had taxable incone of $12,808, wth a resultant
tax liability of only $73. Since their capital gains
“deduction" provided only a net tax savings of $73,
appel l ants argue, the tax on itenms of tax preference should
be only $2 (reflecting the effect of exenption credits)
under a "tax benefit" theory. In addition to their
reliance upon a tax benefit theory, appellants have cited

4/ The partnerships in issue are: (i) Baker; Larsen, and
Scholton; (ii) Orange Trust; (iii) Tall Palns; and (iv)
Fair Acres.
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Section 17064.5, subdivision (£),% in support of this

proposition. In the alternative, appellants contend that
"[il1f . . . a tax benefit theorK does not apply, [an
election is made] not to take the capital gain deduction

and pay a . . .tax of $/3."

The initial contention raised by appellants has

Egeviously been addressed by this board. (Apped1r oT

rold A. and Doris C. Rockwell, Cal. St. Bd. ot Equal.,
March 30, 1981; Appeal of James R. and Jane M. Bancroft,
Cal. St.'Bd. of Equal., Jan. 11, 1978.) For the reasons
set forth in the cited appeals, we conclude that this
argunent is without nmerit. Mreover, appellants' reliance
upon section 17064.5, subdivision (f), in support of this
assertion is msplaced. That subdivision is operative for
taxabl e years beginning in 1977 and therefore 1s irrelevant
to the instant appeal. Appellants' alternative position
tuat they be permtted "not to take the capital gain
deduction" is equally without nerit. No such "deduction"
exists. The proper treatnment of capital gains is mandated
by statute (Rev. & Tax. Code, § 18162.5); there is no
provision in the law for elective or alternative treatnment
of such gains.

_ ~ For the reasons set forth above, respondent's
action in this matter will be sustained.

B/ “section 17064.5, subdivision (f), operative for taxable
years beginning in 1977, provides as'foll ows:

(£) The Franchise Tax Board shall prescribe
regul ati ons under which itens of tax preference
shall be properly adjusted where the tax
treatnment giving rise to such items will not
result in the reduction of the taxpayer's tax
under this chapter for any taxable years.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T 1S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of Ernest R and Dorothy A Larsen against a
proposed assessment of additional personal income tax in
t he anount of $7,032.00 for the year 1976, be and the sane
IS hereby sustained.

Done at Sacramento, California, this 17th day
of Novenber , 1982, by the State Hoard of Equalization,
with Board Members M. Bennett, M. Collis, M. Dronenburg
and M. Nevins present.

—.Williem M, Renpett ~___, Chairman
_..Conway H, Collis _ __ ___, Member
Richard Nevins ~  Menber
e s e 1 Menber
Member

—— o a - !
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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALIFO®RNIA

In the Flatter of the Appeal of )
)
ERNEST k. AND DOROTHY A. LARSEN )

ORDER DENYI NG PETI' Pl ON FOR REHEARI NG
AND SUBSTI TUTI NG OPINION

Upon consideration of the petition filed
Decenber 17, 1582, by the Franchise Tax Board for rehear-
ing of the Appeal of Ernest R and Dorothy A Larsen, we
are of the opinion that none of the grounds set forth in
the petition or supPIenentaI brief constitute cause for
the granting thereotf and, accordingly, it is hereby
ordered that the petition be and the sane is hereby
denied and that our order of Novenmber 17, 1982, be and
the sane is hereby affirned.

CGood cause appearing therefore, it is also
hereby ordered that our opinion of November 17, 1982, in

the above entitled matter, except for the first paragraph
-thereof and the order, be deleted and replaced wth the

fol | ow ng:
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Appel l ants reported negative taxable
income of $56,297, and tax on items of tax
preference in the anount of $1,133, on their
joint california personal incone tax return
for the year 1976. Upon audit, respondent
determ ned that appellants had incorrectly
computed their items of tax preference. After
consi deration of their protest, however,
respondent reduced its earlier conputation of
appel lants' itemof net farmloss tax prefer-.
ence by $7,988 to reflect the anount of gross
income resulting fromthe gain on shares of
stock in Bear Valley Mitual Water Conpany
(hereinafter referred to as "Bear Valley").
An adjustnent was also nade to appellants’
item of capital gains tax preference; that
adjustnent is not in icssue hare.

Appel l ants contend that respondent has
incorrectly conputed their item of net farm
| oss tax preference. Specifically, they
assert that certain farminconme has been
excluded from that conputation while various
nonfarm | osses have been included therein.
"Appellants also maintain that, since they
received only a $73 tax benefit fromthe
speci al treatment accorded 'capital gains,
their item of capital gains tax preference
shoul d be reduced to reflect this m ninal
benefit. In the alternative, if a tax benefit
theory is inapplicable, appellants seek to
revoke their "election® to take a capital
gai ns "deduction.” Each of appellants' argu-
ments shall be addressed in the order set
forth above.

Exclusian_.of Incone in Net Farm Loss Conputation

Appel l ants contend that since M. Larsen
has been' engaged in farmng for nmore than 50
years, "la]Jll of his incone_originates from

h i s farming and agricultural pursuits.”

Accordingly, they maintain that agricultura
consulting fees, the gain fromthe sale of
stock of certain corporations engaged in the
busi ness of farming, and interest 1ncome fron
a note received fromthe sale of farm property,
constitute gross incone fromthe trade or
busi ness of farmng for purposes of conputing
their itemof net farmloss tax preference.
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Upon careful review of the record on appeal
and for the reasons set forth below, we con-
clude that respondent ﬁroperly excl uded these
items of incone fromthe conputation of appel-
lants' itemof net farmloss tax preference.

yenue and Taxation Code section
17063,1/ subdivisign (i), as it existed for
the year in issue,#/ included as an item of
tax preference "[tlhe amount of net farm|oss
in excess of fifteen thousand dollars ($15, 000)

which is deducted from nonfarm incone.” The
term"farmnet loss" is defined by section
17064.7 as:

. . . the anobunt by which the deduc-
tions allowed by this part which are
directly connected with the carrying on
of the trade or business of farm ng exceed
t he gross incone derived from such trade
or business. (Emphasis added.)

Fornmer section 17063, subdivision (i),
was intended as a replacenment for forner sec-
tion 18220. \Wiile it changed the nethod of
deterriny tax-notivated farm | oss operations,
the focus of the new section, i.e., "farm net
| oss," renmmined the same as that of the section
it replaced. Except for certain provisions
not in issue here, section 17064.7 defines
"farm net loss" in a manner identical to that
of former section 18220, subdivision (e).

1/ Hereinafter, all references are to the
Revenue and Taxation Code, unless otherw se
i ndi cat ed.

2/ AB 93 (Stats. 1979, ch. 1168), operative
for taxable years beginning on or after January
1, 1979, rewote subdivision (i) of section

17063 as subdivision (h) and increased the
excl uded anounts thereunder.

-575C-



Appeal of Ernest R and Dorothy A. Larsen

Pursuant to respondent's regul ation 19253,3/
regul ati ons adopted pursuant to I|nternal
Revenue Code section 1251 (after which forner
section 18220 was patterned) governed the
interpretation of the term"farm net |o0ss"
under former section 18220, subdivision (e).
G ven the successor relationship between
section 17064.7 and forner section 18220,
subdivision (e), the Treasury regul ations
promul gated pursuant to section 1251 of the
| nternal Revenue Code are applicable for
purposes of interpreting the term "farm net

| oss" as it appears in section 17064.7

Treasury regulation § 1.1251-3(b) defines
"farmnet |oss" as follows:

. . . The term"farm net |oss" means
t he amount by which--

(i) The deductions allowed or
al lowabl e for the taxable year by chapter
1 of subtitle A of the Code which are
directly connected with the carrying on
of the trade or business of farmng,
exceed

(ii) The gross inconme derived from
such trade or business. (Enphasi s added.)

Treasury regulation § 1.1251-3(e)(l) defines
%hﬁltern1"trade or business of farmng" as
ol | ows:

3/ 1In pertinent part, this regulation provides
as follows:

In the absence of regul ations of
t he Franchise Tax Board and unl ess
otherw se specifically provided, in
cases where the Personal |ncone Tax
Law conforms to the Internal Revenue
Code, regulations under the Interna
Revenue Code shall, insofar as possi-

bl e, govern the interpretation of
conformng state statutes ....
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. . . For purposes of section 1251,
the term "trade or business of farm ng*
i ncl udes any trade or business with
respect to which the taxpayer may conpute
gross income under § 1.61-4, expenses
under § 1.162-12, make an el ection under
section 175, 180, or 182, or use an
inventory method referred to in § 1.471-6.
Such term does not include anK activity
not engaged in for profit within the
nmeani ng of section 183 and § 1.183-2.

According to the above, any taxpayer
who may conpute gross incone under Treasury
regulation § 1.61-4 is en%?igd_in the trade
or business of farm ng. I kew se, a taxpayer
who may el ect, pursuant to section i82 of
the Internal Revenue Code of 1954, to treat
expendi tures which are paid or incurred by
himin the clearing of land for farmng
purposes as expenses which are not chargeabl e
to capital account is also engaged in the
trade or business of farnin?. Treasury regu-
lation § 1.61-4 is identical to respondent's
former regulation 17071(d). The latter,
operative for the year iIn issue, designated as
"farners" "[alll individuals, partnerships, or
corporations that cultivate, operate, or manage
farnms for gain 'or profit, either as owners or
tenants ...."” Simlarly, respondent's
former regulation 17224(c), in etfect for the
year in issue, Broyided that "[a] taxpayer is
engaged in the business of farmng if he
cultivates, operates, or nmanages a farm for
gain or profit, either as owner or tenant."

Federal revenue ruIings interpreting
Treasury regulation § 1.175-3 (the substantive
federal equival ent of respondent's forner regu-
lation 17224(c)) have concluded that wages

paid farm enpl oyees and fees paid to providers
of customary farm services are to be excluded
fromthe definition of gross income fromfarm

i ng. (See Rev. Rul. 65-280, 1965-2 Cum Bull.
433; Rev. Rul. 77-105, 1977-1 Cum Bull. 374.)
W& can perceive no substantive difference

bet ween fees paid for custonmary farm services
and fees paid to an agricultural consultant.
Nei t her recipient of such fees nust necessarily
"cultivate, operate or manage a farmfor gain
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or profit, either as owner or tenant" to render
such services. The fact that the person who
renders such services may concurrently own a
farm does not make such fee incone farmincone.
(See Appeal of Donald S. and Maxi ne Chuck, Cal.
St. Bd. of Equal., Oct. 27, 1981.)

Appel | ants' contention that the interest

i ncome derived froma note received fromthe
sale of farm property constitutes gross incone
fromthe trade or business of farmng for
Purposes of computing their item of net farm
oss tax preference is without nerit. Wether
or not the gain fromthis sale constitutes
farmincone for purposes of section 17064.7,
an issue we need not address in the instant
appeal, the interest income received from the
note related to the sale is not incone from
the trade or business of farming. Interest Is
paynment for the use of noney. he fact that

t he subjectnote had its source in the sale of
farm property is irrelevant.

Appel | ants' argunent that the gain
realized from their sale of stock of certain
corporations engaged in the business of farm ng
constitutes farmincome is equally unfounded.
Such incone does not acquire the trade or
busi ness attributes of the corporation. (Cf.
Rev. Rul. 76-141, 1976-1 Cum Bull. 381, which
stands for the proposition that dividend incone
froma corporation engaged in the business ot
farm ng does not constitute income from farming
to a shareholder of such a corporation; see
al so whipple v. Commi ssions, 373 U S ,193 [I1O

L.Ed.2d 28871 (1963).)

In addition to the argunments noted above,
appel lants also nmaintain that respondent has
dealt in an inconsistent manner wth a portion
of the incone under discussion. Specifically,
they assert that respondent's treatnment of the
gain fromthe sale of the Bear Valley stock as
gross incone fromthe trade or business of
farmng dictates that the other capital gain
and interest incone in issue should be sim-
larly treated because "this incone also has
its origin in a farming related activity.
The propriety of respondent's determ nation as
to the character of the gain fromthe . sale of
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the Bear Valley stock is not an issue presented
by this appeal. Consequently, the record of
t%is appeal does not adequately disclose what
provi ded the basis for that determ nation.

Not wi t hst andi ng respondent's treatnent of that
i ncome, however, the authority cited above
reveal s that respondent properly determ ned
that the inconme In issue did not constitute
gross inconme fromthe trade or business of
farmng for purposes of conmputing appellants'
itemof net farmloss tax preference.

| ncl usi on of Partnership Losses in Net Farm
Loss Conputation

The second issue presented by this appeal
concerns the correctness of respondent's
determ nation that appellants' distributive
share of certain partnership | osses was to be
included in the conmputation of their item of
net farmloss tax preference.

. ,Appg}l ants contend that the subject part-
ner shiips*/ are not engaged 'in 'the trade or
busi ness of farm ng and that, accordingly, the
| osses resulting therefrom do not constitute
farm |l osses. Upon exam nation of the returns
filed by these partnerships, however, respon-
dent discovered that each of the partnerships
reported that "farmng" was its principal
busi ness activity.

Respondent's former regulation 17224(c)
provided that "[a] taxpayer is engaged in the
"business of farmng' 1f he is a nember of a
partnership engaged in the business of farm
ing." Based upon the express provisions of
the quoted regulation, and in view of the
evidence in the record of this appeal revealing
that the partnerships in issue were engaged in
the trade or business of farmng, we can only
conclude that respondent properly included
appel lants' distributive share of these part-
nership losses in the conmputation of thelr
item of net farmloss tax preference.

4/ The partnerships in issue are: (i) Baker,
Larser, = Soholdan; (i1) Orange Trust; (iii)
Tall Palms; and (iv) Fair Acres.
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Item of Capital GansTax Preference

The final issue presented by this appeal

Bertains to appel lants' contention that,

ecause of the presence of item zed deductions
in the anount of $53,797, had their capital
gain income been treated as ordinary incone,
they woul d have had taxable income of $12,808,
with a resultant tax liability of only $73.
Since their capital gains "deduction" provided
only a net tax savings of $73, appellants
argue, the tax on itens of tax preference
should be only $2 (reflecting the effect
of exenption credits) under a "tax benefit"
theory. In addition to their reliance upon

a tax benefit theory, appellants g ve cited
section 17064.5, subdivision (f),?/ in

support of this proposition. In the alter-
native, appellants contend that "[i]f...
atax benefit theory does not apply, [an
election is nmade] not to take the capital gain
deduction and pay a ... tax of $73."

The initial contention raised by appel-
| ants has previously been addressed by this
board. (Appeal of Harold A. and Doris C.
Rockwel I, Cal. St. Bd. of Equal., March 30,
T987; Appeal of Janes R and Jane M Bancroft,
Jan. TI,7978.) For the reasons sef forth in
the cited aﬁpeals, we conclude that this argu-
ment is without nmerit. Moreover, appellants’
reliance upon section 17064.5, subdi vision
(£), in support of this assertion is m splaced.
That subdivision is operative for taxable years

5/ Sectron 17064.5, subdivision (f), operative
for taxable years beginning in 1977, provides
as follows:

(£) The Franchi se Tax Board
shall prescribe regulations under
which items of tax preference shal
be properly adjusted where the tax

treatnment giving rise to such itens
wll not result in the reduction of
the taxpayer's tax under this chapter
for any taxable years.
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beginning in 1977 and therefore is irrelevant
to the instant appeal. Appellants' alternative
position that they be permtted "not to take
the capital gain deduction" is equally wthout
merit. No such "deduction" exists. The proper
treatnent of capital gains is nandated by
statute (Rev. & Tax. Code, § 18162.5); there
is no provision in the law for elective or
alternative treatnent of such gains.

For the reasons set forth above, respon-
dent's action in this matter will be sustained.

Done at Sacranento, California, this 21st day
June » 1983, by the State Board of Equalization,
wi th Board Menbers M. Bennett, M. Collis, M. Dronenburg
and M. Nevins present.

Wlliam M Bennett _____+ Chairman
Conway Il. Collis . Menber
Ernest J. Dronenburg, Jr. , Member
Ri chard Nevins_ W- - V- - - Menber

, Menber
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