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OPIl NI ON

This appeal is made pursuant to section 18593
of the Revenue and Taxation Code from the action of the
Franchi se Tax Board on the protest of Earl and Mary J.
Johnson agai nst a proposed assessnment of additional
personal 1ncome tax in the amount of $3,436.73 for the
year 1977.
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The issues presented are (1) whet her appel-
lants were residents of California in 1977, and (2) if
so, whether respondent should have allowed the "away
from hone" |iving expenses clainmed by them

"Appellant" herein shall refer to Earl Johnson.
"Appel l ants" herein shall refer to Earl Johnson and
Mary J. Johnson.

On their 1977 California personal incone tax
return, appellants reported gross inconme in the anmount
of $2,454.00 and claimed the standard deduction. Appel-
| ants, consequently, had no California personal incone
tax liability.

| n accordance with the provisions of Internal
revenue Code section 6103, subdivision (d), respondent
received a copy of an Internal Revenue Service audit
report on appellants' 1977 federal income tax liability.
This audit report showed appellants' taxable incone to
be $42,491.00 and disclosed that various adjustnents to
gross income had been made. The difference in the gross ‘
I ncome anounts reported for federal and California 1 ncone
tax purposes was attributable to the fact that appellant
did not consider hinself to be a resident of California
and, therefore, did not report income earned in Al aska
on the California return. One of the federal audit
adj ustments reported was the disall owance of an enpl oyee
busi ness expense deduction, which was apparently the
result of a determ nation that appellant's "tax hone"
was in Alaska. Appellants agreed to these federal audit

adj ustment s.

In order to determ ne whether these audit
‘adjustments were applicable for state inconme tax pur-
poses, respondent requested that appellants provide
Information regarding their status as California
residents. In response, appellants provided the
followi ng information. AFpeIIants' personal residence
was | ocated in Carson, California, and they also owned
rental property in Los Angeles, California. Appellant
worked as an electrician on the Al askan Pipeline for an
average of eight nonths annually during 1975 through
1977.  For these years, when appellant was not working
on the pipeline,. he returned to California. Apﬁellant's
wife and children remained in California while he was
away and the children attended.school in California.
Appel lants transacted the major portion of their banking
activities in California, although appellant had a bank
account in Alaska. Appellant's |abor union honme |ocal
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was |ocated in Los Angeles, California. Appellants'
autonobi l es were registered in California, appellants
held valid California driver's |icenses, and they were
registered to vote in California. However, in a

menor andum subsequently filed b appellants l egal
representative, 1t was asserted that voter registration
and driver's |license changes were made by appellant.

Upon consi deration of the information provided
by appellants, respondent determ ned that they were
residents of California during 1977. Accordingly, appel-
lants' incone fromall sources was subject to taxation
by California. (Rev. & Tax. Code, § 17041.) Respondent
i ssued a notice of proposed assessment which included
wages in the anount of $52,498.00 and incorporated the
federal adjustnents. Appellants protested the proposed
assessnment. After due consideration, respondent revised
its proposed deficiency notice to al | ow iteni zed deduc-
tions equal to $6,960.00, but otherwise affirmed its
original proposed assessnment. Appellants then filed
this tinely appeal

Section 17041 of the Revenue and Taxation Code
i nposes a personal incone tax on the entire taxable
i ncone of every resident of this state. Section 17014

of the Revenue and Taxation Code provides, in relevant
part:

(a) "Resident” includes:

(1) Every individual who is in this
state for other than a tenporary or transitory
pur pose.

(2) Every individual domciled in this
state who is outside the state for a tenporary
or transitory purpose.

California Adm nistrative Code, title 18,
regul ati on 17014-17016(b), provi des that t he underlylng
theory of California's definition of "resident” is that
the state with which a person has the cl osest connection
is the state of his residence. The purpose of this defi-
nition is to define the class of individuals who should
contribute to the sugport of the state because they
recei ve substanti al enef|ts and protection fromits
| aws and gover nment . Adm n. Code, tit. 18, reg.
17014-17016(a).) In accordance with these regulat|ons
we have held that the connections which a taxpayer main-
tains wwth this and other states are inportant factors
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"to be considered in determning California residence.
(Appeal of Anthony V. and Beverly Zupanovich, Cal, St.
Bd. of Equal., Jam. 6, 1976; Appeal 6r lichards L.. and
Kat hl een K. Hardman, Cal. st. Bd.obEcEml ., Aug, 19,
1975.) -~

_ It is settled |aw that respondent's deterni na-
tions are presumed correct and the burden rests upon the
t axpayer to prove them erroneous. (Todd v. McColgan,

T

89 Cal.App.2d 509 [201 P.2d 414] (1949); Asppeals ot
Steven T. Burns, et al., Cal. St. Bd. of Equal., 3gpt.

21, 1982.) Appellant contends that he was a resident

of Alaska during 1977. H's contacts with that state,
however, appear to be al nost nonexistent. The only

cl ear contact appellant had with Al aska was a bank
account . He has nmade contradictoay statenents about
where he was registered to vote and licensed to drive.
Appel lant's unsupported statements asserting Al askan
residency are insufficient to prove that Al aska was the
state with which he had the closest contacts. (See Todd
V. McColgan, supra; Appeal of Shirley Mark, Cal. St. B4.
of Equal., Aug. 16, 1979.)

On the other hand, appellant naintained nmany
strong contacts with California, such as his marital
home, where his wife and children resided and to which
he returned when not working in Al aska; investnment: rea
estate; the mpjority of his banking activity; autonobile
registration; and his union hone |ocal. [t appears that
aﬁpellant's cl osest contacts were with California, and
that the marital comunity enjoyed the benefit'and pro-
tection of the |laws and government of this state. W
must concl ude, therefore, that appellant was a resident
of California during 1977.

In the alternative, appellants assert that
respondent should have allowed a deduction for "away
from home" expenses incurred by appellant while he was
working in Alaska. W disagree. Respondent's action in
this regard was based on the federal adjustnent disallow
ing the claimed deduction for "away from home" expenses

for the year in issue. It is well settled that a defi-
ciency assessment based on a federal audit is presuned
correct. (Afpead ofl George C. Broderick, B .

of Equal. Sept. 21, 1982, Appeal of Arthur G and
Rogelia V. McCaw, Cal. st. Bd. of Equal., March 3, 1982;
Appeal of Albion W and Virginia_B._Spear, Cal. St. Bd.
of Equal., April 20, 1964.) The taxpayer nust either
concede that the federal audit report Is correct or bear
t he burden ofE?roving that it is incorrect. (Rev. &
Tax. Code, § 18451.)
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Section 17202, subdivision (a)(2), of the Reve-
nue and Taxation Code allows .a deduction for ordinary and
necessary traveling expenses, including anounts expended
for meals and lodging incurred while the taxpayer 1s
"away from hone in the pursuit of a trade or business."”
The word "hone" as used in this code section neans a "tax
home. " (Lloyd G Jones, 54 T.C. 734 (1970).)

In an effort to avail themselves of the deduc-
tion granted by this code section, appellants' sole
contention is that the determnation of a "tax home"

i nvol ves the sane considerations used for the deter-

m nation of residency. Appellants, therefore, reason
that if appellant was a resident of California, then
respondent should have allowed a deduction for "away
from home" expenses incurred by appellant while he was
worki ng in Al aska. Appellants” celiance on the premise
regarding "tax home" considerations is msplaced because
the criteria for establishing a taxpayer's "tax hone" in
connection with enployee business expenses are different
fromthose required for establishing a taxpayer's resi-
dence. (appeal of David C. and Livia P. Wensley, Cal.
St. Rd. of Equal., Cct. 27, 1981.)

The term "tax home" is generally defined as
the taxpayer's principal place of business or post of
enpl oyment . (SeeLee E. Daly, 72 T.C. 190 (1979);
Appeal of Harold L. and Wanda G Benedict, Cal. St. Bd.
of Equal., Jan. 5, 1982), and the term does not relate
to the determnation of residency. (Appeal of David C
and Livia P. Ménsley, supra.) According toO this defini-
tion, appellant™s "tax home" was l|ocated in Al aska, and
therefore, his stay there does not qualify as being "away
from hone." Appellant has not provided any other facts
orargunent that would allow himto take the deducti on.
We nust conclude, therefore, that appellant has failed
to carry his burden of showing error in the federa
det erm nation

For the reasons stated above, we nust sustain
respondent's action.
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ORDER
Pursuant to the views expressed in the opinion

of the board on file in this proceeding, and good cause
appearing therefor,

| T IS HEREBY ORDERED, ADJUDGED AND DECREED,

pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of Earl and Mary J. Johnson against a proposed
assessment of additional personal incone tax in the
amount of $3,436.73 for the year 1977, be and the same
is hereby sustained.

Done at Sacramento, California, this 214t day
of June , 1983, by the State Board of Equalization.,
with Board Members M. Bennett, M. Collis, M. Dronenburg
and M. Nevins present.

_ _WIlliam M Bennett __, Chairmn
Conway H Collis , Menmber
Ernest J. Dronenburg, Jr. ___, Menber
Ri chard Nevins L . Member

, Menber
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