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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of )
)
FRANK J. AND BARBARA D. BURGETT )

For Appellants: Frank J. Burgett,

in pro. per.
For Respondent: Noel J. Robinson
Counsel

OPI NI ON

Thi s appeal is nade pursuant to section 18593
of the Revenue and Taxation Code fromthe action of the
Franchi se Tax Board on the protest of Frank J. and
Barbara D. Burgett against proposed assessnments of addi-
tional personal incone tax and penalties in the total
anmounts of $971.33 and $1,195.95 for the years 1978 and
1979, respectively,

-317-



appeal of Frank J. and Barbara D. Burgett

The issue to be decided is whether additional
tax and penalties were properly assessed agai nst appel -
lants for the years 1978 and 1979.

Appel lants filed a tinely California joint
income tax return for 1978. An audit of their federal
incone tax return for that same year by the Interna
Revenue Service resulted in a determ nation that incone
whi ch had been attributed to a trust should, in fact,
be taxable to appellants. The Internal Revenue Service
found that the subject trust was a grantor or famly
trust and, therefore, concluded that the trust incone
and deductions should be attributable to the grantor-
appel | ant s. (See Rev. Rul. 75-257, 1975-2 Cum Bull.
251.) Pursuant to Internal Revenue Code section 6103
(d), the federal determ nation was disclosed to. respon-
dent. Thereafter, respondent audited appellants' 1979
income tax return and discovered simlar transactions
bet ween appellants and the trust. Respondent concluded

that the trust was invalid to shift appellants' iacome
for tax purposes and, therefore, issued proposed assess-

ments which attributed enpl oyee conpensation to appellants
and, apparently, disallowed deductions claimed for the ‘
ears at issue. In addition, respondent inposed penalties

or negligence. Appellants protested, but respondent
affirnmed the assessments, and this appeal foll owed.

Respondent contends that the subject trust is
ineffective to shift appellants' income for tax purposes,
as it is nerely a device to avoid taxation of the person
earning the income, and has no econonmic reality. Appel-
| ants have produced no evidence to indicate that the
federal audit is incorrect or that respondent's determ -
nation of tax for 1979 is erroneous. I nstead, appellants
appear to argue that the trust is not a grantor trust but
is a valid taxable entity based upon constitutional
principles.

A determ nation by respondent which is based
upon a federal audit is presuned correct. (Appeal of
Arthur G and Rogelia V. McCaw, Cal. St. Bd. "of Equal.
March 3, 1982; Appeal of Herman D. and Russell Mae Jones,
Cal. St. Bd. of Equal., April 10, 1979.) ~The taxXpayer
nmust either concede that the federal audit report is cor-
rect or bear the burden of proving that it is incorrect.
(Hev. & Tax. Code, § 18451.) It iIs also well settled
that respondent's determnations of tax and penalties
(other than fraud% are presumed correct, and that the
t axpayer has the burden of proving them erroneous,
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(Appeal of Ronald W Matheson, Cal. St. Bd. of Equal., Feb.
6, 1980; see also, Todd v. McColgan, 89 Cal.app.2d4 509
[201 P.24d 414} (1949); Appeal of David_A _and Barbara L.
Beadling, Cal. St. Bd. of Equal., Feb. 3, 1977; Appeal Of
MyronE and Alice;Z. Gre, Cal. St. Bd. of Equal~; Séept.”
170, 1969.) As indicated above, appellants have produced
no evidence. Instead, they nerely nmake vague all egations
that the subject trust is not a grantor trust. Since
appel l ants have not nmet their burden of proof for either
year, We have no choice but to sustain respondent's
action.

Moreover, we note that where this issue has been

considered on its nerits in simlar situations; we have
found such trusts to be ineffective to shift the burden

of taxation from the person who earned *he inconme. (See

Appeal of Gen S. Hayden, Cal. St. Bd. of Equal., March

3, 1982; Appeal of Robert R and Marjorie M. Goodwi n, Cal.

St. Bd. of Equal., March 3, 1982; Appeal of Kenneth L.

and Lucile G Young, Cal. St. Bd. of Equal., Feb. Z,

1981; Appeal of Hans F. and M. Mlo, Cal. St. Bd. of

Equal .7 July 29, 1981; /appel of Edward B. and Betty G

Gllespie, Cal. St. Bd. 7of Equal., Cct. 27, 1981,y ---

Accordingly, in such a case as this, we have
no alternative but to sustain respondent's action,.
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ORDER

Pursuant to the views expressed in the opinion

of the board on file in this proceeding, and good cause
appearing therefor,

| T IS HEREBY ORDERED, ADJUDGED AND DECREED
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of Frank J. and Barbara D. Burgetf against pro-
posed assessnents of additional personal incone tax and
penalties in the total anmounts of $971.33 and $1,195.95
for the years 1978 and 1979, respectively, be and the
sanme i s hereby sustai ned.

Done at Sacranento, California, this 21st day
of June , 1983, by the state Board of Equalization,
wth Board Menbers M. Bennett, M. Collis, Mr, Dronenburg
and M. Nevins present.

WlliamM, Bennett  Chairman

Conway H Collis__ , Member

_FErnest J. Dronepburg, Jr.__ __» Menber

Ri chard Nevi ns , Menber
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