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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of )
)
BRUCE JAMES W LKI NS )

For Appell ant: Henry D. Nunez
Attorney at Law

For Respondent: John R Akin
Counsel

OPI1 NI ON

This appeal is nade pursuant to section 18646
of the Revenue and Taxation Code fromthe action of the
Franchi se Tax Board in denying the petition of Bruce
James Wl kins for reassessnment of a jeopardy assessment
of personal income tax in the anount of $2,881 for the
period January 1, 1978, through April 11, 1978.
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The issues presented for determnation are the
following: (i) whether appellant received unreported
income fromillegal bookmaking activities during the
appeal period; (ii) if so, did respondent properly
reconstruct the amount of that incone; and (iii) whether
respondent's recei pt of funds held by |aw enforcenent
authorities was inproper. I n order to properly consider
these issues, the relevant facts concerning appellant's
arrrest and the subject jeopardy assessnent are set
forth bel ow.

On or about Cctober 10, 1977, the Fresno
County Sheriff's Ofice (FCSO received information, from
a confidential informant to the effect that appellant
and one Robert Monopoli were en%aged in a bookmaki ng
opration, the profits from which were shared equally.
Based upon tiwis information, FCSG authorities initiated
an investigation of the alleged illegal operation, in-
cluding surveillance of the location where it was being
conducted. During the course of their investigation, |aw
enforcenment authorities discovered that the operation's
clients placed their wagers by tel ephone and settled
their accounts weekly; wagers were accepted on a credit
basi s.

On Novenber 4, 1977, FCSO officers discovered
that appellant and Monopoli had noved their bookmaking
operation to a new location. Reliable |aw enforcenment
information in the record of this appeal reveals that
such transfers of location are a conmon occurrence with
t hose engaged in illegal bookmaking, and are designed to
hel p avoi d detection by the police. Surveillance of the
new | ocation continued until Decenber 18, 1977, at which
time the operation was tenporarily suspended. The
apparent reason for halting the activity was the hearing
of federal crimnal charges brought against appellant,
Monopol i, and others, arising out of the operation of a
simlar illegal venture in 1974 and 1975. The record
of this aPpeaI reveal s that appellant was convicted at
this trial of *. . . conducting, financing, managi ng,
supervising, directing or owing an illegal ganbling
busi ness;" judgnment was entered on February 27, 1978.

On the sanme day that thefjudgnent was entered on t'he

f ederal charges, FCSO officers received information to
the effect that appellant and Monopoli had recently
resunmed their bookmaki ng operation, again froma differ-
ent location. The authorities discovered that |ocation
on March 2, 1978, and agai n commenced their surveillance.
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Sinul taneous with the FCSO investigation, the
Federal Bureau of Investigation was also involved in
I nvestigating the suspected bookmaking operation. On
March 2, 1978, the owner of the residence from which the
illegal activity was being conducted was contacted by
federal agents.” The owner disclosed that he had |eaSed
the property to one Lloyd Phillips in Au?ust of 1977,
and that he had observed appel |l ant and others suspected
of involvenment in the illegal venture at the |eased
resi dence for the previous three or four weeks. Finally,
he noted that he had observed appellant exit the resi-
dence with a quantity of ﬁapers, deposit themin the
trash, and then destroy themby fire.

. _Surveillance of this location continued
through March 8, 1978. In the intervening Perlod, t he
autnorities apparently learned that the betting records
were destroyed daily, whereas the "pay and owe"™ sheets,
di scl osing the net anmounts due fromor to the wagerers,
were destroyed weekly, after the accounts had been
settled. Despite the efforts taken to destroy these
records, the surveilling officers nmanaged to recover
some Part;ally burned records. The pay and owe sheets
clearly disclosed the net inconme realized from each
wager er .

. Based | argely on the above, a search warrant
was issued on March 8, 1978, by the Municipal Court of
Fresno for the purpose of searching the residence from
whi ch the suspected bookmaki ng operation was being con-
ducted; the search warrant was executed the same day.
During the course of their search, the officers found a
quantity of bookmaki ng paraphernalia and detailed pay
and owe records reflecting net incone of $34,373 for
a one-week period. In addition, $4,022 was found on
appel lant's person. Upon conclusion of the search,
appel l ant was arrested on charges of bookmaking.

Upon being notified of appellant's arrest,
respondent determned that the circunstances indicated
that collection of his personal income tax for the
appeal period would be |eopardized by delay. Accord-
ingjr, t he subjectj eopardy assessnment was issued on
April 11, 1978. In issuing thed eopardy assessnent,
respondent relied upon the records seized at the tinme
of appellant's arrest for purposes of reconstructing
his 1 ncone from bookmaki ng. As previously noted, those
records reveal ed that, during a one-week period, the
bookmaki ng operation realized net income of $34,373 from
wagers accept ed.
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Appellant filed a petition with respondent for
reassessment of the subjectjeopardy assessnment contend-
ing that the assessment had no basis in fact. Respondent
t hereupon requested appellant to furnish the information
necessary to enable it to accurately conpute his incone,
including incone fromillegal bookmaking activities.

When appellant failed to respond to this request, respon-
?epf dipied the petition for reassessnent and this appea
ol | owed.

Wth respect to the bookmaking charges filed
agai nst appellant, the record of this appeal reveals
that, on June 28, 1979,the Fresno Superior Court
accepted a plea of nolo contendere to one count of
accepting a bet. Pursuant to Revenue and Taxation Code
section 18817, respondent obtained the funds necessary
tosatisiy the subject jeopardy assessment from tae
FCSO.

The initial question presented by this appeal
i s whether appellant received any incone fromillegal
bookmaki ng activities during the period in issue. In
cases of this type, respondent nust nmake at |east an
initial showing that appellant's activities were mLthLQ
the purview of Revenue and Taxation Code section 172971/
and the Byovisions of the Penal Code referred to

t herein. Respondent may adequately carry its burden
of proof'through a prima facie show ng of 111 egal
activity by the taxpayer. (Hall v. Franchise Tax_Board,

[T Tn pertrnent part, Revenue and Taxation Code section
17297 provides:

I n computing taxable incone, no deductions
shall be allowed to any taxpayer on any of his
gross incone directly derived fromillegal
activities as defined in Chapters 9, 10 or
10.5 of Title 9 of Part 1 of the Penal Code of
California; nor shall any deductions be allowed
to any taxpayer on any of his gross income
derived from any other activities which
directly tend to pronote or to further, or are
directly connected or associated with, such
illegal activities.

2/ Section 337a, which prohibits bookmaking, is con-
tained in that portion of the Penal Code referred to
in section 17297 of the Revenue and Taxation Code.
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244, cCal.App.2d 843 [53 Cal.Rptr. 597] (1966); eal of
Richard E. and Belle Hummel, Cal. St. Bd. of Equal.
March 8, 1976.) Upon reviewing the record on appeal, we
are satisfied that respondent has, established at |east a
prima facie case that appellant received unreported
income fromillegal bookmaking activities during the

appeal period.

The second issue is whether respondent properly
reconstructed the amount of appellant's incone from
illegal bookmaking activities. Under the California
Personal |ncone Tax Law, taxpayers are required to spe-
cifically state the itens of their gross inconme during
the taxable year. (Rev. & Tax. Code, § 18401.) As in
the federal 1nconme tax law, gross incone is defined to
include ™all incone from whatever source derived,” unless
ntherwise provided in t.he lew. (Rev. & Tax. Code,

§ 17071; Int. Rev. Code of 1954, § 61.) Specifically,,
gross income includes gains derived fromillegal activi-
ties. (United States v. Sullivan, 274 U S. 259 [71 L. Ed.
1037] (1927); Farina v. McMahon, 2 Am Fed. Tax R.2d 5918

‘ (1958).)

Each taxpayer is required to nmaintain such
accounting records as will enable himto file an accurate
return. (Treas. Reg. 1.446-1(a)(4); Cal. Adm n. Code,
tit. 18, reg. 17561, subd. (a)(4), repealed July 25,
1981, Reg. 81, No. 26.) In the absence of such records,
the taxing agency is authorized to conpute a taxpayer's
i ncone by whatever method will, in its judgnent, clearly
reflect Income. (Rev. & Tax. Code, § 17651, subd. (b);
Int. Rev. Code of 1954, § 446(b).) The existence of
unreported inconme may be denonstrated by any practical
met hod of proof that is available. (Davis v. United
States, 226 F.2d 331 (6th Cir. 1955); Appeal of John and
Codeile Perez, Cal. St. Bd. of Equal., Feb. 16, 1971.)
Vat hemati cal exactness is not required. (Harold E
Harbin, 40 T.C 373, 377 (1963).) Furthernore, a reason-
abl'e reconstruction of income is presunmed correct, and
t he taxpayer bears the burden of .prqving it erroneous.
(Breiand v. United States, 323 F.2d 492, 496 (5th Gr
1963); Appeal of Narcel C. Robles, Cal. St. Bd. of
Equal., June 28, 19/9.)

In the instant appeal, respondent used the
projection method to reconstruct appellant's incone from
illegal bookmaking. Like any nethod of reconstructing

. income, the projection nmethod is sonewhat specul ative.
For exanple, it may rest on a hypothesis that the anount
of income during a base period is representative of the
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| evel of income throughout the entire projection period.
(Cf. Pizzarello v. United States, 408 fF.2d 579 (24 Cir.),
cert. den., 396 U.S. 986 [24 L.Ed.2d4 450} (1969).)

It has been recognized that a dilemma confronts
the taxpayer whose incone has been reconstructed. Since
he bears the burden of proving that the reconstruction
is erroneous (Breland v. United States, supra), the
taxpayer is put in the position of having to prove a
negative, i.e., that he did not receive the incone
attributed to him In order to ensure that such a
reconstruction of incone does not lead to injustice by
forcing the taxpayer to pay tax on incone he did not
receive, the courts and this board require that each
el enent of the reconstruction be based on fact rather
than on conjecture. (Lucia v. United States, 474 r.2d
565 (5th Gir. 1973); Appeal of Burr McFarland Lyons,

Cal. St. Bd. of Equal., Dec. 15, 1976,) Stated. another
way, there nust be credible evidence in the record which,
if accepted as true, would "induce a reasonable belief"
that the anmount of tax assessed adgai nst the taxpayer is
due and ow ng. (United States v. Bonaguro, 294 F.Supp.
750, 753 (E.D.N. Y. 1968), affd. sub nom., United States
V. Dono, 428 F.2d 204 (28 Cir. 1970).) |f such evidence
is not forthcoming, the assessnent is arbitrary and nust
be reversed or nodifi ed. (Appeal of Burr McFarland
Lyons, supra; Appeal of David [eon Rose, Cal. St. Bd. of
Equal., March 8, 1976.) -

In the instant appeal, respondent relied on
evi dence obtained by the aforenentioned' | aw enforcenent
investigations in reconstructing %Fpellant's i ncome.
Specifically, respondent determned,, by reference to the
pay and owe sheets seized at the tine of appellant's
arrest, that appellant had unreported income of at |east
$34,373 fromillegal bookmaking activities during the
appeal period. Upon careful review of the record on
appeal , we believe that respondent's reconstruction of
appellant's incone is reasonable.

The record of this appeal reveals that the
subj ect bookmaki ng operation was active for at |east
four weeks during 1978. As noted above, the |essor of
the last location from which the operation was run
related to federal agents that he had observed appel | ant
burning records for three or four weeks prior to Mrch
2, 1978, approximately one week prior to the March 8,
1978, arrest. Furthernore, we believe that it was
reasonabl e for respondent to rely upon the operation's
own records to project its incone over the period it was
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active. So, conputed the boo-nmaking OQ?ration's I ncome
woul d total at |east $137,492 ($34,3732/x four weeks).
O this anount appellant's 50 percent share would be
$68, 746, doubl e the amount of unreported inconme attrib-
uted to himby respondent. Again, we note that even
this reconstruction is conservative because it utilizes
as the base period inconme figure the net, rather than
gross, incone realized by the bookmaki ng operati on.

Appel | ant has argued that the fact that the
Fresno County District Attorney acquiesced to his nolo
contendere plea to a single count of accepting a bet is
indicative of a low |level of activity, and underm nes
respondent's reconstruction to the extent that the latter
presumes continuous involvenment in illegal bookmaking.
The record of this appeal reveals, however, that the
District Attorney acqui esced to appellant's plea only
because pol i ce surveillance after his March 8, 1978,
arrest failed to disclose any involvement in illegal
booknaki ng. Consequently, we find the District Attor-
ney's acqui escence to aﬁpellant's nol o contendere plea
to be irrelevant as to his level of involvenent in the

3/ "The operation's records were maintained in such a
manner that they clearly indicated the net amount due
fromor to each individual wagerer. In addition, the
record of this appeal reveals that the wagerers settled
their accounts with the bookmaki ng operation every
Tuesday. Appellant was arrested on March 8, 1978, a
Wednesday, apparently after the subject $34,373 had
actually been received. Consequently, in view of
Revenue and Taxation Code section 17297, respondent's
determ nation that the operation realized incone of only
$34,373 in any one-week period appears conservative to
the extent that it focused on net, rather than gross,
incone. Pursuant to section 17297, appellant woul d not
have been entitled to deduct from his gross incone any
portion of the cash payouts made to individuals who

pl aced w nni ng wagers. (See also Cal. Admin. Code, tit.
18, reg. 17297, subd. (b), repealed Jan. 22, 1982, Reg.
81, No. 52.) The enactment of section 17297 denonstrates
a clear legislative intent not to allow a deduction for
wagering | osses from gross incone derived fromillegal
bookmaking activities. (Het zel v. Franchise Tax Board,
161 Cal.App.2d 224 (326 P.2d 611} (1958).) -
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subject illegal activity during the period prior to his
arrest. Equally irrelevant is appellant's explanation
as to the source of the $4,022 found on his person on
the date of his arrest. Appellant clainms that these
funds constituted part of a $4,500 | oan advanced to him
in February, and has provided a handwitten note from
one 3 enn Bedgood to substantiate this assertion
Respondent's reconstruction was based upon appellant's
participation in the illegal booknakinﬁ operation, not
the cash on his person at the tinme of his arrest.
Consequently, the source of the $4,022 is irrelevant.

Again we enphasize that when a taxpayer fails
to comply with the law in supﬁlying the required infor-
mation to accurately conpute his incone, and respondent
finds it necessary to reconstruct the taxayer's incone,
some reasonabl e basis nust be used. Respondent must
resort to various sources of information to determ ne
such income and the resulting tax liability. [In such
ci rcunmstances, a reasonable reconstruction of income
will be presumed correct, and the-taxpayer has the
burden of proving it erroneous. (Breland v. United
States, supra; Appeal of Marcel C. Robles, supra.) Mere
assertions by the taxpayer are not enough to overcone
that presunption. (Pfnder v. United States, 330 F.2d
119 (5th Cr. 1964).) G ven appellant's fallure to
provi de any evidence challenging respondent's reconstruc-
tion of his incone, we mustconclude that respondent
reasonably reconstructed the amount of such incone.

The third issue presented by this appeal con-
-cerns appellant's contention that respondent's receipt
of the funds needed to satisfy the subject jeopardy
assessment fromthe FCSO was inproper. The identica
contention was addressed and rejected in the Appeal s of
Manuel Lopez Chai dez and Mriam Chai dez, decided by this
Board on January 3, 1983. There 1s no reason to reach a
different conclusion in this appeal. (See also, Hcrack
v. Franchise Tax Board, 18 Cal.App.3d 363 [95 Cal.Rptr.
7171 (1971).)

_ - For the reasons set forth above, respondent's
action in this matter will be sustained.
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ORDER

Pursuant to the views expressed in the opinion

of the board on file in this proceeding, and good cause
appearing therefor,

| T | S HEREBY ORDERED, ADJUDGED AND DECREED
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board in
denying the petition of Bruce James W/IKkins for
reassessment of a jeopardy assessment of personal incone
tax in the amount of $2,881 for the period January 1,
1978, through April 11, 1978, be and the same is hereby
sust ai ned.

Done at Sacranento, California, this 4th day
O May , '983, by the ftate Board of Equalizaticn,
with Board Menbers M. Bennett, M. Collis, M. Dronenburg
and M. Nevins present.

WIliam M Bennett , Chai rman
Conway H. Collis , Menber
Ernest J. Dronenburg, Jr. , Menber
Ri chard Nevins . Menber

,  Menber
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