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O P I N I O N_I_-

This appeal is made pursuant to soctlon 18593
of tilt: Revenue and Tsxati.on Code from the action of the
F'ranchisl? Tax Board on the protest of Neil1 0. and
Alice M. Rowe against a proposed assessment of additional
personal income tar in the amount of $165.00 Ear the year
1978.
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Appe;ll of Neil1 0 .  and  Al ice M. R o w eI_--I___.-_._-_-__I____--  __-..m  _-PM-

~\;~pc.l.  lant-husl,.lncl was ~emyloyed ‘by Van Waters 5(
Rogers (  “Wd Ler s” ) , a divi!;ion of Ilnivar C o r p o r a t i o n ,  f r o m
July 1, 197G to June 30,r 1978. While employed by Waters,
app,~llant-husl-)anj was c overed  by  that  coimpany’s qualiEied
pension plan. In order to obtain vested rights under the
pension plan, and to become entitled to any benaf i ts
thereunder, .an employee is  require3 to  e i ther : ( i )  b e
employeil foe t e n  y e a r s ; or (ii)  in t’ne case of an employee
who f i.r.st participates in the plan whill? between the  ages
of 55 and 68, attain age 65. Appellant-husband was 58 at
the time he began his employment with Waters.

Appellant-husband accrued benefits under his
employer’s qual i f ied pension plan from July 1, 1976 unti l .
h e  tecmin.lte:l h i s empl,oynen  t on June 30, 1978. He was
entitleld to a r.zinstate;nent  o f  p r e v i o u s l y  a c c r u e d  b e n e f i t s
i f  he  was l a t e r re--eInployed by ‘Waters , provided, however,
that  such re-employment  t_o(.lk place within the time, per iod
proviqcjd by the break ii1 service  provis ion o f  the  pension
plan.-

On their joint.  California personal income tax
return for  1978,  appel lants deducted $1 ,500 for a
contcibution  to an I!<.%. [Jpon review of  their  return,
respondent disallowed the claimed deduction on the basis
that *appellant-husband had been an active participant in
Waters’ qual i f ied pension plan for  a  port ion oE the a p p e a l
y e d L- . Appel lants’ protest  o f  respondent’s act ion has
resulted in  this  appeal .

Revenue and Taxation Code section 17.240,
subd iv i s i on  (b) (2) (A) (i), provides  that  no  deduct ion for
contri.buti(-)ns  to an IRA will be allowed for a taxable year
to  any individual  who w’as an “active participant” in a
qua1 if ied pen sion plan under Revenue and Taxation Code
sect ion 17501 for  any p.art of such year. These se’ctions
a r e  subst;lntively identical  to  sect ions 219(b)  (2)  (A)( i )  and
4 0 1 ( a ) , r e spec t i ve ly ,  o f  the Internal Revenue Code of 1954.

-----
r Pursuant to the provir
2-e--empl opnen t ,

,ions of ttle s u b j e c t  plan, upon
an employee  is  cred ited with the prlriod of

servic?? prior to termination of employment, provicled,
however, that- the  per iod  o f  absence  does  not,exceed his
prior periM o f  s e r v i c e . e
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Appeal of Neil1 0. and Alice M. Rowe---.--- P-_I_--_---

Acco rcl i ng 1 y , federal case law is highly persuasive in
in terpre t ing  the  Ca l i f o rn ia  s ta tutes . (Rihn v. Franchise
Tax Board,- - - - - 131 Cal.App.2d 356, 3 6 0  [280 F? 893j- (1955z)

The question raised by this appeal has previously
been addressed by the courts and this board. (See , e -4. r
Orzechowski v.  Commissioner, 69 T.C. 750 (1978), affd., 592- -F.2d 6_17(2nd Cir.1979); Frederick A.  Chapman,  11 77 T.C.
No. 33 (Aug. 24, 1981); Appe;ilxzshna and- -
Saraswathi Narayanaswami, Cal.  St.  Bd., of Equal., July 29,
1981.) The cited authority stands for the proposition that
an individual  is  considered an act ive  part ic ipant  i f  he  is
ac c ru ing  beneEits under a qualified pension plan,  even
though he has only forfeitable rights to plan benefits and
such benef i ts  are  in  fact  for fe i ted by termination of
employment before any rights become vested. The fact that
appel lant-husband forfe i ted his  benef i ts  under  his
employer’s plan is of  no consequence; the  re levant  factor
is that he was an “active participant” in his employer’s
pl.an during 1978. (Frederick A. Chapman, supra; Appeal of--Ramakrishna and Saraswathi Narayanaswaml, supra. )

_--
___-_

We have considered the recent opinion in Foulkes
v. Commissioner, 638 F.2d 1105 (7th Cir. 1981), and believe
it is c l e a r l y  d i s t i n g u i s h a b l e  Erom the  ins tant  appea l .  In
that  case, the taxpayer terminated his employment in Xay
1975 and forEeited his rights to benefits under his
employer’s qual i f ied pension plan. Moreover, it was
conceded in that case that the break i’n service rules of
section 411(a)(6) of the Internal Revenue Code did not
apply to the taxpayer under the pension plan, i .e. ,  he
would receive  no  credit  under  the’plbn for past se’rvice
were he to return to his former employment. Stress ing that
the congressional purpose in enacting the “active partici-
pant” 1 imi ta

V
‘on was to prevent the potential Eor a double

t a x  b e n e f i t , - the Court of Appeals concluded under
the facts  o f  that  case , that as of the end of the taxable
year 1975, the taxpayer had no potential for a double tax
benefit and therefore was not an “active participant” in a
qual i f ied plan in.1975 within the l imitat ion of In te rna l
Revenue Code sect ion 219(b) (2) (A)( i ) .

---
2/ The double tax benefit which Congress sought to
Freclude was the potential for an individual  to  obtain the
tax benef i t  provided by being a  part ic ipant  in  a  qual i f ied
p lan , as well as the tax benefit provided to  those  making
contr ibut ions  to  an IRA. (H.R. Rep. No. 93-807, 93d.
Gong., 2d SC?SS. (1974) [1974 U.S. Code Cong. & Ad. News,
PP. 4670, 47941.)
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AS *I>IPY  ioj_ls.Ly indicated,f -- app~.Llant-t~us’banc~  was
enti.tLWI to a re insta terncnt. (3 f prev iously accrcled b,znef i ts :- 0
h a d  hc r:eturn(zd to his previous employment within ti?e t i m e
p e r i o d  provided in the break i n  s e r v i c e  pcoqisions #of h i s
e,nployor’s pension plan. T’necefore, cont rary  tp the
factu;ll .situation in  Foulkes ,  supra,  the  potent ia l  for  a
doub’1.2 tax beneE i t did= as of the end of 1978.

On the basis of the record of this appeal,  we
must conclude that appellant-husband was an “active
par t i c ipant” in a qualified plan in 1978 within the meaning .
of the statutory limitation of Revenue and Taxation Code.
section 17240, subdivision (b) (2) (A) (i) . Consequently, the
appellants were not entitled to a deduction for a tontribti-
tion to an IRA for that year.

Appellants have argued that appellant-husband
accrued no benefits under ‘Waters qualified pension plan
because he terminated his employment beEore his rights to
tbz plan beneEits v e s t e d . For the reasons set forth above,

L

appe l lants’ argument i-5 without merit..
contend that  appellant-husband’s  rights
could never have vested., S p e c i f i c a l l y ,
that ten years of service wzre r e q u i r e d
rights under the plan. Since he was 58

Appel lants  also
under the plan
appe l lants  as:sprt
to  obtain vested
years old when he

first became covered by the plan, and because his employer
al legedly  had a mandatory retirement age of 65, appellants
maintain that appellant-husband ‘could not have worked the
required ten-year p e r i o d . The record of this  appeal  fai ls
to support the contention advanced by appellants. The
assertion that Waters had a mandatory retirement z.ge of 65
is unsupported by any evidence. Moreover, as notesd above,
employees who first became participants under the plan
between the ages of 55 and 60 would acquire vested rights
thereunder at the age of 65, regardless of whether or n o t
they had completed ten years of service.

For the reasons ‘set  forth  above ,  respondent’s
act ion in  this  matter  wi l l  be  sustained.

-76-



Alicr: M. Row;_.^_ _ _-a . . . - ---.-

0 R D E R_--_--._-

and good ca-use

ANC)  DECREEI),
and Taxation

CfIlde, that the action of the Frarlchise Tax Board on the
protest of Will  0.  and Alice M. Rowe against a proposed
assessment of additional personal income tax in the amount
of $165.00 for the year 1978, be and the same is hereby
sustai.ned.

DI:jne  at Sacrainento,  Cali.?Zrnia, t h i s  1 7 t h  d a y
of August 1982, by the State Ward of Equalization,
with Board Mcknbers Mr. Eennett, Mr; Collis, Mr. Dronenburg
and Mr. Nevins present.

William M. Bennett , Chairman-----_P--__Il_-._-.--_c-

Ernest J. Dronenbga Jr. , i4ember.-_0___----- __ __v.-
Richard Nevins , Member._-__-_--.-----_- - - - - I _ -

, Member_--_.-_________LII__---
, Member-_----_-------- -__-- -
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