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BEFORE THE STATE BOARD OF EQUALIZATION

OF THE STATE OF CALIFORNIA

In the Matter of the Appeal of )
)
DATA GENERAL CORPORATI ON )

For Appel |l ant: Raynond F. Gorman
Manager, State Tax Conpliance

For Respondent: Jean QOgrod
Counsel

OPI NI_ON

This appeal is nade pursuant to section 25666
of the Revenue and Taxation Code from the action of the
Franchi se Tax Board on the protest of Data Ceneral
Cor poration agai nst proposed assessments Of additiona
franchise tax in the anounts of $14,184.70, $36,177.88, and
$56,834.77 for the incone years ended Septenber 30, 1972,
1973, and 1974, respectiveuy. Subsequent to the filing of
this appeal, appellant paid the proposed assessments in
full. Accordingly, pursuant to section 26078 of the
Revenue and Taxation Code, this appeal is treated as an
appeal fromthe denial of clainms for refund.
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Appeal of Data General Corporation

The issue for resolution is whether appellant has .
established error in respondent‘s determ nation that
appellant and its subsidiaries were engaged in a single
unitary business.

Data General Corporation (DG was incorporated in
Del aware in 1968. DG and i1ts wholly owned subsidiaries
(the DG group) are engaged in the design, manufacture and
sale of snmall and medium size, general purpose digital
computers, peripheral equipnment, software and related
products. The DG group al so provides software services,
maintenance, and training to its customers.

The DG group's executive headquarters and prinary
manufacturing facilities are |located i n Massachuse:ts.
Addi tional manufacturing facilities are located in
Cal i forni a, Canada, Hong Kong and Thai |l and. Conmponent s
manuf act ured. or assenbled at these additional facilities
are shipped to the Massachusetts facility for final
assenbly. Since 1972, DG has operated a sem conduct or
research and testing facility in California. DG sales
offices and service depots are |located in severa
California cities and in other states and foreign
countries. DG personnel service DG equi pnment at conpany
service depots and at custoner facilities.

DG has four donestic subsidiaries which are
descri bed below. Data General Commercial Systens, Inc. is
a Del aware corporation which produces software and
peripheral equipnent used in the manufacture of DG's
m ni conput er s. The software packages are either sold with
conputers or sold to DG's custonmers as needed. Dat a
General International Sales Corporation, a Del aware
corporation, is a domestic international sales corporation
(DI'SC) which sells DG conputer equipnent to foreign
cust oners. Data General Investnent Corporation, a Delaware
corporation, was organized to invest accunul ated excess
funds of the DG group for future expansion, for the
purchase of equipnment, and for other capital improvements.
The investnments of this subsidiary are managed by »G's
of ficers. Data General Europe, Inc., a Delaware
corporation, was formed to oversee the DG group's : Eoreign
operations and to provide adm nistrative services to DG's
foreign subsidiaries.

In addition to the donestic subsidiaries
described briefly above, the active foreign subsidiaries
whi ch respondent conbined with DG and the jurisdiction in
whi ch each is organized are as foll ows:
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Cor por ati on

Dat a Gener al
Dat a Gener al
Dat a Ceneral
Dat a Gener al
Data Ceneral
Dat a Gener al
M B. H
Dat a Gener al
Dat a Ceneral
Dat a Gener al
Dat a Ceneral
AB
Data Ceneral
Dat a Gener al

Lt d.
of Canada, Ltd.
GmbH
Australia Pty., Ltd.
France SARL

Comput ers GCesel | schaft
-Austria

S. A

S.P.A |

Holland N.V,

Cor poration (Sweden)

Hong Kong, Ltd.
Thai | and

Uni ted Ki ngdom
Canada

Ger many
Australia
France

Bel gi um
[taly
Net her | ands

Sweden
Hong Kong
Thai | and

These foreign subsidiaries distribute DG computer equip-

ment . In addition,

and assembles DG conputers,

t he Canadi an subsi di ary manufactures
and the Hong Kong and Thail and

subsi di ari es assenble certain DG conmponents which are used
in conputers assenbled at United States facilities.

After an audit,

respondent determ ned that the DG

group was engaged in a single unitary business and that
aﬁ _ derived froma California source,
shoul d be determ ned by formula apportionnent of the
conbi ned income of aPpeIIant and 1ts donmestic and.foreign

pellant's net incone,

subsi di ari es.

Appel

ant protested,

protest led to this appeal.

and the denial of its

Wien a taxpayer derives incone from sources both

within and wi thout California,

it is required to neasure

its California franchise tax liability by its net incone
derived fromor attributable to sources within this state.

(Rev. & Tax. Code,

§ 25101.)
a unitary business with affiliated corporations,

|f the taxpayer is engaged in

t he anount

of income attributable to California sources nust be
determ ned by applying an apportionnment fornula to the

t ot al

of the affiliated comnpanies.

Stores, Inc. V.

i ncome derived fromthe conbined unitary operations
(See Edison California

McColgan, 30 Cal.2d 477 (183 P.2d 16]
v. Franchi se Tax Board, 38

(1947); John Deere Plow Co.
Cal.2d 2 o 2G N69]
[96 L. Ed. 13451 (1952).

1951), app. dism., 343 U. S. 939

The California Suprene Court has determ ned that
a unitary business is definitely established by the

exi stence of:

[ (1) unity of ownership;
operation as evidence by central
accounting and managenent divi sions;
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Appeal of Data Ceneral Corporation

in a centralized executive force and general system of
operation. (Butler Bros. v.méecoigan, 17 Cal.2d 664, 678
(111 P.2d 334] (19471), aft1d., U.S. 501 [86 L.Ed. 991]
(1942).) The court has also held that a business is
unitary when the operation of the business within
California contributes to or is dependent upon the
operation of the business outside the state. (Edison
California Stores, Inc. v, McColgan, supra, 30 Cal.2d at
487.) INese principles have been reaffirnmed in nore recent
cases. ( Superi or | Co. v._Franchi se Tax Board, €0 Cal.2d
406 (34 cal.rptr. 545, 386 p.2d 33} (1963); Honolulu O |
Corp. v. Franchise Tax Board, 60 Cal.2d 417 [34 Cal.Rptr.
?5"2'J,L386 P.2d 40] (1963] ) The existence of a unitary

busi ness may be established if either the three unities or
the contribution or dependency test is satisfied.

- Respondent's determnation that appellant is
en%aged In aunitary business with its domestic and foreign
subsidiaries is presunptively correct. (Appeal of John -
Deere Pplow Co. of Mline, Cal. St, Bd. of Equal., Dec., 13,
1961.) Ine purden to produce sufficient credible evidence
to negate the existence or significance of the unitary
connections relied upon by respondent and thereby overcone
the presunptive correctness of respondent's determ nation
is upon appellant. (See Appeal of saga Corporation, Cal..
st. Bd. of Equal., June 29, 1982.)

_ _ In addition to common ownership, respondent based
its unitary determnation on the fact that the pe group was.
engaged in a single line of business, coupled with the

exl stence of strong centralized management, Shared _
know- how, interconpany product flow, central coordination
of service functions and the use of a conmon name;

- Appellant's annual reports and its reports to the
Securities and Exchange Comm ssion describe the DG group as
being engaged in a single line of business; the design,
manufacture, sale and service of electronic conputers and
associ at ed accessory equipnment. A vertically integrated
busi ness enterprise has consistently been regarded as a
classical example of a unitary'business. (See, e.g., John
Deere Plow CO; Vv. Franchise Tax Board, supra; Chase Brass
& Copper Co. v. Franchise Tax Board, 10 Cal.App.3d 496 [87
Cal.Rptr. 239], app. drsm and cert. den., 400 U.S. 961 [27
L.Ed.2d 381] (1970); Cal. Admin. Code, tit. 18, reg. 25120,
subd. (b) (arts. 2 and 2.5).)

~Public docunents prepared by appellant are
replete with exanples which indicate that the DG group's
wor | dw de busi ness was operated by a strong centralized
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management team  For exanple, in 1972, a national sales
manager, responsible to the vice president-of' marketing,
was appointed to direct national sales operations. In the
sane year, a general nmnager of European operations was
appointed to coordinate foreign sales, pronotion,-and
service support. In 1973, three new vice presidents were’
appointed to oversee accounting, sales, and European
operations. The position of vice president and controller
was al so established in 1973 to oversee expandi ng
accounting operations and to supervise the financial
reporting of the entire DG group. In 1974, two nore vice
presidents were elected; one was responsible for

engi neering while the other supervised domestic and
international personnel activities. These appointnents
broadened the group's senior officers to sevenexperienced
executives responsible for all mjor corporate functions.
It is evident that the strong centralized nanagenment which
was viewed as a significant indicator of unity by the court
in Chase Brass & Copper Co. v. Franchise Tax Board, supra,
IS Present nere.

_ ~The DG group is engaged in a single |ine of
busi ness involving sophisticated, rapidly changing technol -
ogy Wwhich consists of the design, manufacture, sale and
service of electronic conputers and associated equi pnent.
Under these circunmstances, it is apparent that substanti al
i ntercorporate exchange of know how, a significant unitary

characteristic, was present. See, e.g., Appeal of
Beecham,Inc.. Cal. St. Bd. of Equal., ™arch 2, 1977; Appeal’
of C i : Cal. St. Bd. of Equal., Au?. 19,

; Appeal of F, Wolworth Co., Cal. St. Bd. o

~Interconmpany product flow is a nmajor unitary
characteristic. (See, e.g., Chase Brass s Copper Co. V.
Franchi se Tax Board, supra; Appeals ol tThé Anaconda
Company, Cal. St. Bd. of Equal~., May II, 19/Z.) During the
abpédryyears, the bulk of the final assenbly of. the
group's finished products took place'in the Massachusetts
plant. However, many of the subassenblies were _
manuf actured in California, Canada, Hong Kong and Thail and
and shipped to the United States location for final
assenbly and testing prior to marketing. Thus, it is
readi |y apparent that there was a substantial 1nterconpany
product flow.

As indicated by its annual reports, a hallmrk of
the DG group is the central coordination of Its staff

functions such as: finance, accounting, research and
devel opment.  Personnel development and training prograns,
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advertising, and customer training were also devel oped and
coordinated on a group-w de basis. Furthernore, the sole
purpose of Data General Europe was to oversee and provide
t he necessary assistance to the group's European

subsi diari es. Thesesfactprs g{ﬁ 2bfurthgr inﬁjcat#on of
unity. See, €.0., Superior . V. Franchise Tax

Boar d, sépra; Honol ul'u-OT Corp. v. Franchise Tax Board,
supra.)

Finally, the nane "Data Ceneral" was used by all
the corporations in the DG group., Wile not of over-
whel ming significance, the use of a common nanme is yet
anot her unitary factor. %?e& e.g., Appeal of Perk Foods
Co. of California, Cal. St. Bd. of Egual., Nov. 23, 1966.)

I n opposition to respondent's unitary determ na-.
tion, appellant has sinply asserted that DG is a diversi-
fied multinational enterprise, and that the foreign opera-
tions are separate and distinct functional organizations
whi ch operate autononmously as evidenced by a decentralized
managenent.  Appellant's sole support for this assertion is
an organi zational chart which indicates that all aspects of
Eur opean operations are centralized under the vice
president for European operations. Rather than supporting
appel lant's assertion, the organizational chart, by
enphasi zing the centralization of all European operations,
| ends additional credence to respondent's unitary
determ nation. Appellant has subnmitted no other evidence
or argument.

In summary,' we are convinced that appellant has
failed to satisfy its burden of proving that respondent's
unitary determ nati on was erroneous; Therefore, tie
conclude that, when viewed in the aggregate, the unitary
characteristics relied upon by respondent are sufficient to
establish the existence of a single integrated economic
enterprise under either the contribution or dependency test
orthe three unities test. Accordingly, respondent's
determ nation that DG and its donmestic and foreign
subsidi ari es were engaged in a single unitary business nust
be sust ai ned.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

"I'T IS HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 26077 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board in
denying the clains of Data General Corporation for
refund of additional franchise tax in the anounts of
$14,184.70, $36,177.88, and $56,834.77 for the incone
years ended Septenber 30, 1972, 1973, and 1974,
respectively, be and the sane is hereby sustained.

Done at Sacramento, California, this 26thday
of July , 282, by the State Board of Equalizati on,
w th Board Members M. Bennett, M. Dronenburg and
M. Nevins present.

Wl [iam M Bennett , Chairman
Ernest J. Drodenburg, ., Member
-Richard Nevins _ o ___, Member
_“_mm"_,Membm
Menber
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