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For Respondent: John R AKin
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QFrPINTION

This appeal is made pursuant to section 25666
of the Revenue and Taxation Code from the action of the
Franchi se Tax Board on the protest ot Joy Worlcd Corpora-
tion against proposed assessments of additional franchise
tax in the arnounts of $19,006.00, $15,176.00, and
$18,540.00 for the income years 1973, 1474, anda 1975,
respectively.
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Appel lant, a California corporation, is.a
whol | y-owned subsidiary of Toyoshima & Conpany, Limted,
a Japanese corporation. During the incone years in
i ssue, appellant was principally involved in the purchase
of raw cotton in this country, Mexico, and Guatenala for
subsequent export to Japan and other Asian nations;
approximately 90 percent of the cotton it purchased was
|ater sold to its parent. In addition to this business
activity, appellant was also involved in the inport and
export of certain itens of recreational equipment. The
principal activity of apPeIIant's parent consisted of
the inport, export, manufacture, and distribution of
textiles.

In the latter part of 1977, respondent audited
appel lant's returns for the income years in issue. Wile
it did not receive all of the information requested
during the course of this audit, respondent was, never-
theless, able to deternine fromthe avail abl e data that
appel lant, its parent, and the latter®s other subsid-
iaries (hereinarter collectively referred to as "the
affiliated group”) constituted a single unitary business.
Respondent al so concluded, on the basis of the available
information, that the gain derived fromthe sale of
certain of the affiliated group's securities and fixed
assets constituted. business incone subject to apportion-
ment by formula under California's con%ined reporting
procedur es. The anount of such gain for the first two
of the three incone years on appeal was determ ned by
reference to finaricial statenents supplied by appellant.
Respondent estimated the gain from such sales for the
1975 inconme year when appellant failed to provide the
data needed to precisely ascertain that amount. Notices
of proposed assessment were subsequently issued reflect-
ing respondent’ determination of appellant’s increased
franchise tax liability.

Appel lant protested respondent's proposed
assessnents and, in the protest proceedi ngs which ensued,
previded additional information pertaining to the unitary
character of the affiliated group. Despite repeated
requests that it do so, however, appellant failed to
furnish additional data regarding the nature of the
income realized fromthe affiliated group's aforenen-
tioned sales of securities and fixed assets. After
consi deration of appellant's protest, respondent adjustad
Its previous determinations of appellant's increased tax k‘r
liability and issued the subject assessnents, thereby
resulting in this appeal.
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Appeal ,of _Joy Worl d Corporation
APPE g0

Appel | ant has not chal |l enged respondent's

determ nation that the affiliated group is engaged in a
single unitary business. Accordingly, the central issue
Fresented by this appeal is whether appellant has estab-

I shed as erroneous respondent’'s determnation that the
gain realized by the affiliated group fromthe sale of
the previously nmentioned securities and fixed assets
constituted apportionabl e business incone.

The Uniform Division of Incone for Tax Purposes
Act (UDI TPA) was adopted by California, effective for
years beginning after Decenber 31, 1966. (Rev. & Tax.
Cdde, §§ 25120-25139.) Section 25120 of the Revenue and
Taxation Code defines the terns "business incone" and
"nonbusi ness i ncone" as follows:

(a) "Business inconme" neans incone
arising fromtransactions and activity in the
regul ar course of the taxpayer's trade or
busi ness and includes income from tangible
and intangible property if the acquisition,
managenent, and disposition of the property
constitute integral parts of the-taxpayer's
regul ar trade or business operations.

* * %

_ (d) "Nonbusiness incone" neans all
i ncome ot her than business incone.

Respondent's regulation interpreting the above quoted
section provides, in pertinent part:

Section 25120 defines "business incong"
as income arising from transactions and
activity in the regular course of the tax-
payer's trade or business and includes incone
fromtangi bl e and intangible property if the
acqui sition, managenent, and disposition of
the property constitute integral parts of the
t axpayer's reqgular trade or business opera-
tions. In essence, all incone which arises
fromthe conduct of trade or business opera-
tions of a taxpayer is business income. For
purposes of administration of Sections 25720
to 25139 '1nclusive, the income of the taxpayer
1s business income unless clearly classifiable
as nonbusiness income. -
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. [T).be_critical _elLeornt _in determin-
ing whether income 1s "business Lmcone” or
"non-business income" is [N€ identification of
the. transactions and activity which are the
el ements 0T a particular trade or buslness.

* *x %

Gain or loss fromthe sale, exchange
or other disposition of real or tangible or
i ntangi bl e personal property constitutes
busi ness inconme if the property while owned by
the taxpayer was used in the taxpayer's trade
or business. However, if such property was
utilized for the production of nonbusiness
i ncone or otherwi se was renoved from the prop-
erty factor before its sale, exchange o: other
di sposition, the gain or loss will constitute
nonbusi ness i ncone. (Cal. Admn. Code, tit.
i8, reg. 25120, subds. (a) and (c)(2) (Art.
2.5).) (Enphasi s added.)

The relevant inquiry presented here is,
therefore, a factual one, i.e., whether the income under
consideration arose in the course of the affiliated
group's regular trade or business. (See Appeal of
Cener.al Dynan%ps Corporation, Cal; St. BdT of Equal.,
yune ITETS

Appel lant maintains that the gain fromthe
affiliated group's sale of the relevant securities and
fixed assets constituted nonbusiness inconme under Revenue
and Taxation Code section 25120 and the regul ations
pronul gated pursuant thereto. Specifically, appellant
asserts that those securities and fixed assets were held
for investnment and were not used in, or incidental to,
the affiliated group's trade or business. Furthernore,
appel lant clains that incone earned fromthe sale of
securities and fixed assets Eor investnent constitutes
nonbusi ness income under Japanese accounting principles.

It is well established that a presunption of
correctness attends respondent's determnations as to
i ssues of fact and that appellant has the burden of
provi ng such determ nations erroneous. (See, e.g., Todd
V. McColgan, 89 cCal.App.2d 509 [201 P.2d 414] (1949);
Appeal™ ofobert L. Wbber, Cal. St. Bd. of Equal., OCct.
6, 1976; Appeal of the Diners' Club, Inc., Cal. St. Bd.
of Equal., Sept. I, T967.) 1iIn a previous appeal in
whi ch an identic?l iFFue MPS resented, for our determ -
nation, we specifically held Bhat the t axpayer had the
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burden of establishing the facts necessary to support its
position that certain income was derived from an event
extraneous to its unitary business. (Appeal of Universal
Services, Inc., of Texas, Cal. St. Bd. of Equal., Feb. 8,
1966.) To overconme the presumed correctness of respon-
dent's findings as to the relevant factual issue presented
here, appellant nust introduce credible evidence to
support 1ts assertions. If we find that it has failed to
do so., respondent's action in this nmatter nust be uphel d.
(W w®. Buchanan, 20 B.T.A 210 (1930); Appeal ofJanes C.
and Monablanche A. walshe, Cal. St. Bd. of Equal., Oct.
0, 1975.)

Inthe instant appeal, appellant has conpletely
failed to offer any evidence as to the relevant issue.
Instead, it has limted itself to unsupported assertions
as to the ultimte factual question presented here,
nanely, that the affiliated group's sale of the subject
securities and fixed assets was unrelated, or incidental
to, its regular trade or business. As noted above
assertions of this nature are not sufficient to overcome
the presunption of correctness arising from respondent's
determ nation. Furthermore, we find as irrelevant
appel l ant's assertion that the incone under discussion
constitutes nonbusiness incone under JaPanese accounting
princi pl es. For purposes of this appeal, the nature of
the subject incone is to be ascertalned pursuant to the
statutory and regulatory authority cited above.

We also believe that respondent's estimation
of the affiliated group's gain fromthe sale of such
securities and fixed assets for the 1975 income year by
reference to financial data supplied by appellant for
the previous two years was reasonable. Appellant failed
to provide the relevant informati on despite respondent's
repeated requests that it do so. \Wen a taxpayer refuses
to cooperate in the ascertainment of its incone, respon-
dent may use reasonable estimates to establish that
income. (See, €.g., Joseph F. Gddio, 54 T.C. 1530
(1970); Norpman. Thonasy 80, P-H Menp. T.C. (1980).)
In the absence of appellant's records, respondent was
statutorily authorized to conpute the anount of such
gain apportionable to appellant by whatever method wculd,
In its judgnent, clearly reflect that incone. (Rev. &
Tax. Code, § 24651, subd. (b).) Since it has failed to
provide any evidence establishing that respondent's
determnation in this regard was excessive or W thout
foundation, we nust conclude that appellant has also
failed to carry its burden of proof as to this issue.

For the reasons set forth above, respondent's
action in this matter will be sustained.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T 1S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section.25667 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of Joy World Corporation against proposed
assessments of additional franchise tax in the anounts
of $19,006.00, $15,176.00, and $18,540.00 for the incone
years 1973, 1974, and 1975, respectively, be and the
same i s hereby sustained.

Done at Sacranento, California, this 29th day
of June , 19%.bythe State Board of Equalization
wi t h Board Members Mr. Bennett, mr. Dronenburg and
M. Nevins present.

WIIi an114..Benpett __, Chairman
Ernest J. Dronenburg L_l] R. ., Menber ‘
Ri chard Nevins . Member
. o r Member
, Member

R
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