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BEFORE THE STATE BOARD OF EQUALIZATION
OF THE STATE OF CALI FORNI A

In the hatter of the Appeal of )
® DE VAUGHN C. LEE

Appear ances:

For Appel | ant: De vaughn C. Lee,
in pro, per.

For Respondent: John R. Akin
Counsel

OPI NI _ON

This appeal is nade pursuant to section 18593
of the Revenue and Taxation Code fromthe action of the
Franchi se Tax Board on the protest of De Vaughn C. Lee
agai nst a proposed assessnent of additional personal
‘ income tax in the anount of $134.37 for the year 1976.
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. Appellant’s '5976 federal incone tax return wag
audited by the Internal Revenue Service in 1979. 'Wile
the federal audit resulted in the disallowance of. a
cl ai med deduction for private school tuition, appellant
was al l owed child care and general tax credits which he
had neglected to claim The allowance of those tax
credits nmore than offset the increased tax liability
whi ch followed from the_ disallowance of the clained
deduction for private school tuition, therebK.resuIting
inarefund to aPpeIIant for overpaynent of his federal
incone tax liability,

I n basing the subject proposed assessnent upon
the federal audit, respondent incorporated the federa
adj ustnents to the extent applicable under California
law, Accordingly, while it disallowed the clained
deduction for private school tuition, respondent did not
al l ow appel lant the child care or general tax credits
Fern11ted by the federal authorities because California

aw did not provide for identical credits during the
year in issue. Arguing that it was unfair to only
partially reflect the federal audit changes, appell ant
prot est ed respondent®s action. Upon review of appel-
lant®’s protest, respondent affirmed its action, thereby
resulting in this appeal

The issues presented by this appeal are: (i)
whet her respondent, by follow ng federal audit adjust-
ments to the extent applicable under California |aw for
t he aPpeaI year, properly_detern1ned appel lant's addi -
tional state income tax liability; and (ii) whether
appel | ant has established that any portion of the anmount
paid for private school tuition constituted a-deductible
enpl oynment -rel at ed expense under former Revenue and
Taxation Code section 17262.

. . AgFeIIant contends that he will be subjected
to inequitable treatment if this board sustains respon-
dent's action on appeal. In essence, appellant contends
that adverse federal income tax consequences were avoi ded
by virtue of the allowance of the child care and general
tax credits he had neglected to claimon his federal
return. Thus, he apparently concludes, an inconsi stent
and inequitable result will occur if federal law is not
applied for state incone tax purposes,

_ Section 44A of the Internal Revenue Code
provides for a tax credit equal to 20 percent of the
enmpl oyment rel ated expenses for the care of qualifying
individuals up to a maximumcredit of $400 for one
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qual i fying individual or $800 for two or nore qualifyin?
individual's. The California counterpart to this federa
provi sion, section 17052.6 of the Revenue and Taxation
Code, was enacted br the California Legislature in 1977,
operative for taxable years subsequent to the year in
issue, (Stats. 4977, Ch. 1079.) For taxlyears endi ng

i n 1976 through 1978, fornmer section 42 of the Interna
Revenue Code al | owed individual taxpayers a general tax
credit equal on an annual basis to the greater of either
two percent of taxable income up to $9,000, or $35 for
each personal exenption they could claim  (See former
Treas. Reg. § 1.42a-1.) A'California counterpart to
this latter federal provision was never enacted.

It is well established that a deficiency
assessment issued by respondent on the basis of a fed-
eral audit report is presunptively correct (see Rev. &
Tax. Code, § 18451), and the taxpayer bears the burden
of proving otherwise. (Appeal of Donald G. and Franceen
\\ebb, Cal. St. Bd. of Equal., Aug. 19, 19/5.) Appeal of
Nicholas H. Qobritsch, Cal. St, Bd. of Equal., Feb: N
1959.) 1In the instant appeal, respondent conforned wth
the final federal action for 1976 to the extent allow
able under California law, the two federal credits
descri bed above were not allowed because correspondi ng
California provisions were not in existence during the
appeal vyear.

_ Al t hough a substantial portion of California
incone tax law is based upon its federal counterpart, as
previously noted, California's Personal Incone Tax Law
cont ai ned no provisions conparable to Internal Revenue
Code sections 42 and 44a. Thus, apFeIIant's ar gument
can only be viewed as a plea to apply federal tax [aw to
.a set of circunstances with respect to which California
law did not follow the federal statutes. Such a course
of action would be beyond the authority of the board.
Federal revenue provisions which have no counterpart in
California |aw may not be applied in determning state
income tax liability. (Appeal of John A. and Barbara J.
Vertullo, Cal. St. Bd. of Equal., Jul'y 26, 6, Appeal
of Ralph D.-and Lena C. Vaughn, Cal. St. Bd. of Equal.;
Oct. 17, 1973.) "

At the time of the oral hearing on this matter,
appel I ant advanced the contention that the amunt paid
for private school tuition in 1976 constituted child care
expenses deducti bl e under forner Revenue and Taxation
Code section 17262. During the year in issue, forner’
section 17262 allowed a limted deduction for certain
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"enpl oyment-rel ated expenses," In the case of such .
-expenses provided outside of the taxpayer's househol d,

the deduction was linmted to $225 a nonth for two

qualifying individuals. The term "employment-related

expenses" did not include educational expenses incurred

for kindergarten or any higher level of education,

{Former Rev. & Tax. Code, § 17262, subd. (f).)

| nformation supplied by appellant reveals that
appel lant incurred the subject tuition expense for the
enrol I ment of his two five-year old children in the
klnder%arten class of a private school. Neither he nor
the school were able to identify anY portion of the
tuition as having been paid for child care. It is well
settled that deductions are a matter of |egislative
grace, and the burden of proving the right to a deduc-
fion is upon the taxpayer. (Deputy v. du Pont, 308 U. S

488 [84 L.EA. 416] (1940); eal” Ri chard_M. Lernex,
Cal, St. Bd. of Equal., oct. 28, ased upon the

record of this appeal, we can only conclude that appel-
l'ant has failed to establish that any part of the pri-
vate school tuition paid in 1976 constituted an anpunt
deducti bl e as an enpl oynent-rel at ed expense under forner

section 17262. ‘

_ ~ For the reasons set forth above, respondent's
action in this matter will be sustained.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T 1S HEREBY ORDERED, ADJUDGED AND DECREED
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of De_vauPhn C. Lee against a proposed assess-
ment of additional personal incone tax in the anount of
$134_37(I0r the year 1976, be and the sane is hereby
sust ai ned.

Done at Sacranento, California, this 3lstday
of March , 1982, by the State Board of Equalization,
with Board Members M. Reilly, M. Dronenburg and M. Nevins
present.

, Chai rman
George R. Reilly ,  Menber
Ernest-J, Dronenburg, Jr. ., Member
Richard Nevins . ,  Menber
_+ Menber
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