BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of )
)

GLENN V. DAY )

For Appellant: denn V. Day, in pro. per

Janes T. Philbin

For Respondent:
Supervi sing Counsel

OPI NION

This appeal is made pursuant to section 19057,
subdivision (a), of the Revenue and Taxation Code from
the action of the Franchise Tax Board in denying the
claimof Genn V. Day for refund of penalty In the anmount
of $463.45 for the year 1978.
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The questions presented by this appeal are
whet her appel |l ant has shown that his failure to file a
return on notice and demand was due to reasonabl e cause,
maki ng the inposition of a penalty inproper, and if not,
whet her respondent properly conputed the penalty inposed.

Appel | ant requested and was granted an exten-
sion of time, until Cctober 15, 1979, in which to fiile
his personal income tax return for 1978.. When his return
was not filed by that tine, respondent issued a notice,
dated Novenber 26, 1979, demanding that appellant fiile
his 1978 return. He still did not file, and respondent,
therefore, estimated his 1978 tax liability to be
$2,270.00 and assessed penalties for failure to timely
file (Rev. & Tax. ‘Code, § 18681) and failure to file
after notice and demand (Rev. & Tax. Code, § 18683).
Notice of the proposed assessment was apparently sent to
appellant in March 1980.

_ ~In June' 1980 appellant filed his 1978 return
shomnng his status as nmarried--filing separately.
Respondent revised his 1978 tax I|ab|I|t¥_assessnent to
$1,820.00, the amount reported on, the delinquent return.
The penalty inposed under section 18681 was cancel |l ed,
and the section 18683 penalty was reduced from 25
percent of the tax liability estimted by respondent to
25 percent of the self-assessed tax shown on the return,
Appel | ant paid the resultln% penalty, plus interest, and
filed a claimfor refund. he denial of that claimled

to this appeal.

_ The subject penalty was inposed pursuant to
section 18683 of the Revenue and Taxation Code which
provides, in pertinent part:

| f any taxpayer . .. fails or refuses to
make and file a.return required by this part
upon notice and demand by the Franchise Tax
Board, then, 'unless the Tailure is due to
reasonabl e cause and .not willful neglect, the
Franchi se Tax Board nay add a penalty of 25
percent of the amount” of tax determ ned pursu-
ant to section 18648 or of any deficiency tax
assessed by the Franchise Tax Board concerning
t he assessnment of which the infornmation or
return was required.

Appel | ant contends that his f'ailure to file was
due to reasonabl e cause because he was in the process of
obtaining a dissolution of his marriage in 1978 and coul d
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not determne his proper filing Status. This argunment
I's unpersuasive. Marital status, for purposes of filing
returns, is determned as of the last day of the taxablé
ear (unless one spouse dies'during the year). (Rev. &
ax. Code, s 18402.5.) No interlocutory or final decree
of dissolution had been entered by December 31, 1978.
Therefore, appellant was clearly still married for
taxabl e year 1978, and subsequent events would have no
effect on that status. Appellant was certainly aware of
this and, consequently, his failure to file cannot be
consi dered due to reasonabl e cause.

_ Appel ' ant next argues that the penalty inposed
was inappropriate because his return, as eventually
filed, showed nore withholding credits than tax due. In
essence, he is contending that the penalty should be
I rposed only on any additional taxes due after credits.

Respondent computed the section 18683 penalty
based on the tax liability shown on appellant's return
before applying the w thholding credits. W have previ-
ously been presented with the question of the proper
conﬁutatlon of this penalty-and have decided that the
nmet hod used by respondent is correct. (APQeaI of "

Frank E. and Lilia Hublou, Cal. St. Bd. Of Equal., July
26, 1977, BAppeal of Sal J. Cardinalli, Cal. St. Bd. of
Equal., March 2, T98T.) The penalty-inposed by section
18683 1s de5|3ned to penalize the'failure to respond to
the notice and demand, and the tax deficiency by which

It is nmeasured is that shown on the return. " The with-
holding credits nerely reduce or offset the tax liability.
(Appeal of Frank F. and Lilia I'ublou, supra.)

Both the inposition and conputation of the
penalty, therefore, were proper and respondent's action
I S sustai ned.

-47-



. Appeal of G enn V. Day

ORDER

—— s et S st i

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause -
appearing therefor,

| T IS HEREBY G?DERED?] ADJUDGED AND DECREED,

pursuant to section 19060 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board in

denying the claimof Genn V. Day for refund of penalty
in the amount of $463.45 for the year 1978, be and the

same is hereby sustained.

Done at Sacramento, California, this 31st day
of March 1982 by the State Board of Equali zati on,

wth Board Menbers Mr. Reilly, mr. Dronenburg and ¥r. Nevins
present.

o s , Chai rman
- George‘}}. Reilly . Menber
_Ernest J. Dronenburg, Jr. . Menber
_Richard wevins . Menber

, Menber
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