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in pro. per
For Respondent: John A Stilwell, Jr.
Counsel
OP INI ON

This appeal is made pursuant to section 18593
of the Revenue and Taxation Code fromthe action of'the
Franchi se Tax Board on the protest of John S. and
Hel en C. Ferguson against a proposed assessment of addi-
tional personal incone tax in the amount of .$5,467.48
for the year 1975.
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Appeal of John S. and Helen C. Ferquson

The question presented is whether appellants
have substantiated a clai ned deduction for cattle main-
tenance fees. "Appellant” herein shall refer to John S.
Fer guson.

Afpellants filed their Loint personal income

tax return tor 1975 using the cas accountlng met hod,
On that return, they clained a $50,000.00 deduction for
cattle maintenance fees allegedly paid to F &« | Minte-
nance Conpany, Inc. (F & |), an Arkansas corporation
whi ch appel | ant had apparently formed in 1973, and in
whi ch he owned 33 percent of the stock. Wen respondent
requested substantiation of the deduction, appellant
Produced recei pts for payment of cattle maintenance

ees, but all were dated’in 1974. Because these did not
show paynents made in 1975, respondent issued a proposed
assessnent reflecting disallowance of the deduction.

In his subsequent protest, appellant contended
that his cattle mintenance fees for 1975 and part of
1976 had been satisfied by his assunption of a $65, 000
note of F&l. He provided a copy of his "Cattle Min-
tenance Agreement” with F &« |, dated January 3, 1975, in
whi ch no anpbunt was stated for the naintenance fees, but
reference was made to an "attached agreenent." The
"attached agreement" was apparently a handwitten note
bel ow the signature line of the contract which read:

| hereby agree to assume the responsi -
bility for the attached note in the amunt

of $65,000.00 made to F & | Maint. Co. and
guaranteed by nyself. In return $50,000.00
wi |l be applied as naintenance fees for
cattle for the year 1975 and $15,000 for the
year 1976. | also agree .to pay the remainder
of the maintenance fees when due in 1976. |
shal | al so assume the interest paynents on
t hi s attached note.

[signed] John S. Ferguson

The note referred to was dated Novenber 29,
1974, and signed by appellant for hinmself and for F & |
and by Bruce Anderson. Appellant also provided copies
of agreenments which first extended the paynent date of
the note from January '28, 1975, to May 1, 1975, and then
made it payable on demand. Payment records show only
interest paid on the note from March 10, 1975, through
July 21, 1978.
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Appeal of John S. and Hel en C. Ferquson

At the protest hearing, appellant produced
cancel | ed checks payable to F & 1-in the total amount of
$56,372.64, but again, all were'dated in 1974. Appel-
| ant contended that these checks 'represented |oans to
F&l, which were offset by crediting himwth
$50,000.00 for his cattle naintenance fees. Only one
$3,000.00 check was marked as a loan to F & |. Appel-
| ant al so supplied a receipt, dated November 1, 1975,
signed by Dr. Samuel Maehara as secretary of F & I,
stating that $50,000.00 had been received from appel | ant
as full paynent of his cattle naintenance fees.

~ Respondent determ ned that no adequate sub-
stantiation had been provided for the clained deduction,
and %fflrned t he proposed assessment, resulting in this
appeal .

_ The burden is on the taxpamgr to show he, is
entitled to a claimed deduction. (New Colonial Ice Co.
v. Helvering, 292 U.S. 435 (78 L. Ed. 13481 (1934).) A
gasE“Basﬁ%fwapayer may generally take a deduction only
in the year in which an allowable expense is paid.

Cal. Admn. Code, tit, 18, reg. 17591, subd. (a)(l).)
herefore, appellant's receipts for paynents made in
1974 do not support his clalimed deduction for 1975.

On appeal, appellant relies solely on the
Novermber 1, 1975, receipt signed by F & |'s ‘secretary.
Al t hough such a receipt mght, under some circunstances,
be acceptabl e substantiation of a paynent, the circum
stances in this case raise questions as to whether the
"paynment" for which the receipt was given may be con-
sidered a paynent for income tax purposes. Admttedly,
no cash or check was given to pay the cattle maintenance
fees in 1975. Rather, appellant has contended at
different times that the payment was made either by an
assunption of liability on a corporate note or by offset
agai nst | oans made to the corporation. Al though the
corporation may have considered paynent to have been
made, these transactions nust be examned to see if
either qualifies as a payment for tax purposes.

In the handwitten note at the end of his
cattl e maintenance agreenent, appellant agreed "to
assune the responsibility" for a $65,000.00 note.
Appel | ant was aIreadK primarily liable on the note,
having been one of the original nakers, and any addi -
tional liability he may have assuned by his ex parte
declaration is questionable. At post, this "assunmption"
was appellant's promse to pay, given to satisfy his
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Appeal of John S. and Helen C. Ferqguson

obligation for cattle maintenance fees. Al though appel-
lant ‘and F & | may have considered this sufficient to
constitute a payment, for incone tax purposes the giving
of one obligation to satisfy another does not constitute
a paynent by a cash basis taxpayer. See O eaver v.
Commi ssioner, 158 F.2d 342 (7th"Cr, 1346); Thomas
VWatson, 8 T.C. 569 (1947);: 4 Bittker, Federal Taxation
of Income, Estates and G fts, ¢ 105.2.4 (1981).)

APPeIIant's contention that the receipt evi-
denced an offset against nonies |oaned to F & | during
1974 al so does not stand scrutiny. Al though paynent
may be made by offsetting clainms owed to the tax %Xer (2
Mertens, Law of Federal Income Taxation, § 12.54 (1974
Revision)), there nust first be some debt to the tax-
payer. A debt obligation is ordinarily evidenced by a
note or some witing with provisions for repayment,
interest, or security provisions; (Appeal of Cecil W
Harris, Cal. St. Bd. of Equal., Jan. & 1977,V Such
rndrcra are totally lacking here, and appellant has not
shown by any other nmeans that his expenditures were in

fact loans to FF&|. They could just as easily have.
been cattle maintenance fee paynents or even contri bu-
tions to capital. Since there is no proof that the

checks constituted |oans, appellant's contention fails
m%}hout even considering whether or not there was an
of f set.

_ W find that appellant has not substantiated
his cl ai med deduction and, therefore, sustain respon-
dent's action.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T I'S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of John S. and Helen C. Ferguson against a pro-
posed assessment of additional personal incone tax In
t he anount of $5,467.48 for the year 1975, be and the
sane i s hereby sustained.

Done at Sacranento, California, this 27th day
of "Cctober , 1981, bythe State Board of Equali zati on,

with Board Members Mr. Dronenburg, M. Bennett, and
Mr. Nevins present.

Ernest J. Dronenburq, Jr. , Chairman
Wwilliam M. Bennett , Menber
Ri chard Nevins , Menber
» Menber
Menmber
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