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OPI NI ON

S This appeal is nmade by Beverly Feinstein,

i ndividual 'y, pursuant to section 18593 of the Revenue
and Taxation Code fromthe action of the Fanchise Tax
Board on the protest of Donald A and Beverly Feinstein
agai nst a proposed assessment of additional personal
income tax in the amount of $195.00 for the year 1970.
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Appeal of Donald A. and Beverly Feinstein

The question presented is whether certain
payments received by appellant constituted a fellowship
grant excludable from gross income.

Appellant Beverly Feinstein is a physician.
In 1969 she accepted an appointment to serve a three-
year clinical residency in psychiatry at the U.C.L.A.
Neuropsychiatric Institute. When she accepted the
appointment, appellant apparently agreed to work for the
State of California for one year upon completing her
residency, provided that she completed at least one year
in the residency program. At the time she entered it in
1969, the Institute’ residency program was administered
jointly by the University of California and the State
Department of Mental Hygiene, and was funded through a
grant to the Department from the National Institutes of
Health. Prior to the end of appellant first year of
residency, however, the Department of Mental Hygiene
withdrew from the program, and the University thereafter
assumed all financial and administrative responsibility
for the program. Since appellant had not completed a
full year of residency at the time of this transition,
she did not become obligated to work for the state of
California after finishing her residency.

During the period when the Department of
Mental Hygiene participated in the program, appellant
received a nonthly State of California paycheck.
Following the Department® withdrawal, she received
monthly University of California paychecks. This was
the only change in appellant® status occasioned by the
Department3 withdrawal. Throughout her three-year
residency, appellant performed a wide variety of medical
and psychiatric work under the supervision and control
of u.c.L.A.'s senior medical staff, she received paid
vacation time, sick leave, and health and malpractice
insurance: the State of California and the University
both regarded their monthly |i)ayments to appellant as
“salarK” and withheld federal and state income taxes
from them; and the amount of payment received by a
resident such as appellant was based on the resident’
Ieveldof experience and not upon his or her financial
need.

Appellant and her husband reported the monthly
payments she received as income on their joint 1970
personal income tax return, but they also claimed a $300
per month exclusion from ?ross income on the tlheory that
the payments were a “fellowship.” Respondent disallowed
the exclusion and proposed the additional assessment in
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issue. Follow ng receipt of a protest filed by appel-

| ant and her husband, respondent notified them that it
woul d defer action on their protest Pend|nﬁ.resolut|on
of two simlar cases then pending before this board, the
Appeal of Charles B. and Irene [. Larkin, decided June
22,1974 ,AQ0n. .he Appeal of William M. and Barbara R.
Clover., decided Mav 10, 1977. Based on those declsions,
respondent subsequently denied the Feinsteins' protest,
giving rise to this, appeal.

_ Subject to certain limtations, Revenue and

Taxation Code section 17150 allows an exclusion from
ross inconme for amounts received as scholarship or fel-
owship grants. \Where the recipient is not a candidate
for a degree, the exclusion is limted to $300 times the
nunber of nonths during the taxable year for which the
reci pient received the grant, provided that the total
nunber of nonths covered by the grant does not exceed

36. Wile the terns "schol arship" and "fellowship" are
not specifically defined by section 17150, respondent's
regul ati ons provide that amounts paid as "conpensation
‘for past, present, or future enploynent services" or as
"payment for services which are subject to the direction
or supervision of the grantor” are not considered to be.
schol arships or fellowships. (Cal. Admn. Code, tit

18, reg. 17150(d), subd. (3).) Thus, the regulations
adopt the conmon understandi ng of schol arships and
fellowships as disinterested grants nade primarily

to 'further the education of the recipient, with no
requirenent of any 'substantial quid pro quo. Such
no-strings paynernts are to be distinguished from those
made primarily to reward or induce the recipient's
erformance of services for the-benefit of the grantor.
?See general |y Appeal of Charles B. and |lrene L. Larkin,
suprav and Appeal of Wwilliam M and Barbara R. Clover,
supra

VW think the evidence clearly establishes that
there were strings attached to the paynents appell ant
received. The principal factors which demonstrate that,
these payments were really conpensation for present
services are the follow ng: appellant performed nedical
servi ces under the supervision and control of U.C.L.A.'s
senior medical staff; the payors treated apﬁellant as an
enpl oyee by wi thholding income taxes from the payments
and providing a number of fringe benefits (vacation,
sick |eave, 1nsurance covera%g) customarily received by
an en?Io ee (Parr v. United States, 469 r.2d 1156 (5th
Gr. 1972); the payments were unrelated to appellant's
financial needs (Meek v. United States, 608 r.2d 368
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(9th Gr. 1979); Richard A Lannon, 9§ 76,346 | ?-H Meno.
T.C. (1976)); and appelTant, along with other residents,
perfornmed substantial nedical services which would have
to be performed by others, if the residents had not been
required to do them (Henbree v. United States, 464 F.2d
1262 (4th Gr. 1972): peal of CharTes B. and Irene L.
Larkin, supra). Qur conclusion that the paynents were
conpensation rather than disinterested educationa
?rants I's not changed by the letter appellant submtted.
romthe director of her residency program This letter
contains mere conclusionary |anguage taken from the
applicable regulations, and amounts to little nore
than the director's opinion that the paynents should
be treated as a fellowship for tax purposes. In |ight
of the facts in this case, the director's opinion is
unper suasi ve.

Appellant places considerable reliance on the.
| nternal Revenue Service's failure to disallow her
clained fellowship exclusion for federal incone tax
purposes. She also notes that the Service granted a
refund to one of the other residents in her program who
al so clainmed the exclusion for federal tax purposes. It
I's unclear whether the Service audited either return on
this issue. Wiile it is a truismthat the interpreta-
tion placed on a federal statute by the federal courts
and admnistrative bodies is relevant in determning the
proper construction of a simlar California statute

Andrews v. Franchise Tax Board, 275 cal.App.2d 653 [80

. r. 403) (1969); Rihn v. Franchise Tax Board, 131

Cal.App.2d 356 (280 p.2d 893] (1955); see generally,
Appeal of John z. and Diane W Maz, Cal. St. Bd. of
Equal ., July 26, 1976), 1t does not follow that respon-
dent and this board are bound to adopt the concl usion
reached by the Internal Revenue Service in any particu-
| ar case, even when that determnation results from a
detailed audit. (See Appeal of Der Wenerschnitzel
International, Inc., Cal. St. Bd. of Equal., April 10,
1979.) I'n this case, we have no way of know ng the
reason for the Service's failure to disallow the clained
exclusions, but in any event we are satisfied that
respondent's determnation conports with the law as
enunciated in prior decisions of the federul courts and
this board. See Appeal of James A. Hotchkiss, Cal. St.
Bd. of Equal., Cct.. , 1978.)

Finally, appellant argues that respondent
violated her right to due process of law by tailing to
act on her protest for sone four years. As we stated
previously, the delay was attributable to respondent's

- 02 -



Appeal of Donald A. and Beverly Feinstein

desire to have this board decide several simlar cases
before acting on a nunber of other taxpayers' protests,
and appel lant was inforned of the reason for the del ay.
Since appellant always possessed the right to pay the
disputed tax, file a claimfor refund, and then pursue
the matter before this board or in the courts, regard-

| ess of respondent's desire to delay a decision (Rev. &
Tax. Code, §§ 19058 & 19085), it is difficult to see how
“appellant's right to due process has been viol ated,
especi ally since she apparently never objected to the
delay until after respondent acted on her protest.

(Cf. Appeal of G P. WIlianson, Sr., and Josie M

Wl lianmson, Cal. St. Bd. of Equal., April 24, 1967.)

_ - For,the reasons expressed above, respondent's
action in this matter will be sustained.

- 03 -



Appeal of Donald A. and Beverly Feinstein

ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

IT 'I'S HEHEBY' ORDERED, ADJUDGED AND DECREED
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of Donald A and Beverly Feinstein against a
proposed assessnent of'additional personal incone tax in
the amount of $195.00 for the year 1970, be and the same
I's hereby sustained.

Done at Sacramento, California, this 2nd day

of March , AR81, by the State Board of Equalization
Dronenburg, Reilly and Nevins present.

Ernest J. Dronenburg, Jr. , Chairman

George R Reilly , Member
Ri chard Nevi ns . , Menber

, Menber

, Member
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