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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of )
)
ROY G AND CYNTH A A CARR )

For Appellants: Roy G Carr, in pro. per.

For Respondent: Kathleen M Morris
Counsel

OPI NI ON

This appeal is made pursuant to section 18593
of the Revenue and Taxation Code from the action of
the Franchise Tax Board on the protest of Roy G and
Cynthia A Carr against a proposed assessnment of addi-

tional personal income tax in the ambunt of $497.90
for the year 1978.
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Appeal of Roy G and Cynthia A Carr

_ Appel lants filed a joint California personal
income tax return for 1978 claimng a bad debt deduction
in the amount of $5,276. Respondent's inquiry into the
nature of the clained debt revealed the follow ng infor-
mation. Ms. Carr, who had been married previously, was
divorced in 1976. As a result of the divorce, Ms.
Carr's ex-husband agreed to pay her $5,6276 as a settle-
ment. Her ex-husband failed to make the payment and
becane di sabled in 1978. ABpeIIants concl uded that
these payments woul d never be collected and claimed the
bad debt " deduction in issue. Respondent disallowed the
deduction on the basis that the uncollectibility of the
obligation did not give rise to a deductible bad debt.
After appellant's protest of the resulting proposed
deficiency was denied, this appeal followed.

In this appeal we are not concerned wth
whether the obligation of the ex-husband became worth-
|l ess during the taxable year. The nore fundamental
question presented is whether the uncollectible obl|?a-
tion was a deductible bad debt under section 17207 o
the Revenue and Taxation Code.

It is well settled that a cash basis taxparer
may not take a bad debt deduction for an uncollectible

I tem which has never been reported as income; the deduc-
tion of a bad debt is limted to debts created by
advances out of capital or out of incone preV|ousI¥
taxed or exenpted.  (See, €.9., Dale A Swenson, 43 T.C
897 (1965); Thomas Menefee, 8 T.C. :

Pear| A. Long, 35 B. T.A 479 (1937), affd. on other
grounds, 96 p.2d 270 (9th CIr;S, cert. den., 305 u.s.
616 [83 L. Ed. 392} (1938).) This principle has been
articulated by the courts in the follow ng |anguage:

~ The taxing statute, as has often been
said, is concerned with realized gains and
|osses. This, it seems to us, iS theproper
test to be applied in these cases. The tax-
payer was not out of pocket anything as the
result of the promsor's failure to conply_
wWth his agreement. There was no realization
either as a gain or loss at any tine. There
was no outlay of cash or property by the peti-
tioner in the taxable year, or any other year,
by which to neasure a [oss. She nerely failed
to receive soneth|nP prom sed, which is vastly
different fromthe l'oss of sonmething once
reduced to possession. (Pearl A Long, supra,
35 B.T. A at 481.)
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Appeal of Roy G and Cynthia A. Carr

Rel yi ng upon these principles, courts have
long held that uncollectible arrearages in court ordered
payments for maintenance of a divorced wife do not
constitute a bad debt deductible from gross incone.

See Dale A. Swenson, supra; W _Thonmas Menefee, supra;

ear| "A_Tong, supra,) Accordingly, we conclude that
respondent s action in this matter nust be sustained.

ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T | S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of Roy G and Q(ntm a A Carr against a proposed
assessment of additional personal incone tax in the
amount of $497.90 for the year 1978, be and the sane
I's hereby sustained.

Done at Sacranento, California, this 6th day
of January , 1981, by the State Board of Equaljzation,
with Menbers Dronenburg, Bennett, Nevins and Reilly present.

Ernest J. Dronenburg, Jr. , Chai rman
WIlliam M Bennett ., Menber
Ri chard Nevins » Menber
CGeorge R Reilly , Menber
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