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OPI NI ON

~ This appeal is nade pursuant to secfjon 19057,
subdivision (a), of the Revenue and Taxation Codel
fromthe action of the Franchise Tax Board in denying
the clains of Minson E. and Dorothy Mser for refund of
personal income tax in the amounts of $203.53 and
$277.00 for the years 1975 and 1976, respectively.

%/ AT Statutory references are to the Revenue and
axation Code.
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Appeal of Miunson E. and Dorothy Mbser

The question for decision is whether certain
mont hly pension payments received by Munson E. Moser
during 1975 and 1976 were subject to the California
personal inconme tax.

Dorothy is included as an appellant solely
because she and M. Mserfiled a joint return. Appel-
lant shall refer to M. Mser. Appellants nmoved their
residence from California to. Nevada on Cctober 15, 1974,
and have lived there continuously since that ting;
Appel | ant had been an enpl oyee of the Los Angel es Police

Department but retired on June 20, 1974, and since then
has been receiving nonthly pension paynments. Appellant
and the Cty of Los Angeles had both contributed to the
pension fund. Prior to 1975 he had recovered his con-
tributions. Pursuant to this pension plan, the only
option of a forner enployee is to receive nonthly pay-
ments for as long as he lives, wth a reduced nonthly
anount payable ‘to a surviving spouse upon the nenber’s
death as long as the spouse thereafter lives. Thus, the
right to receive the nonthly pension as a consequence of
the prior enploynment is contingent upon the continued
life of the nmenber and the subsequent continued life of
t he spouse.

Appel lants filed nonresident tax returns for
the years 1975 and 1976, and included the pension pay-
nments received during those years as taxable incone.

In 1977, appellants filed clains for refund, maintaining
that the pension paynents were not taxable. Denial of
the clains resulted in this appeal

Section 17041 provides that the California
personal incone tax "shall be inposed ... upon the
entire taxable incone of every nonresident which is
derived from sources within this state. ..." (Enpha-
sI's added.) (See also § 17951.) Thus, the pension
i ncome received by appellants in 1975 and 1976 is
taxable for California incone tax purposes if it is
determned that such incone was derived from sources
within this state.

Appel lants first contend that the pension
payments had an out-of-state source, and were conse-
guently nont axabl e because the right to receive them

id not accrue until after appellants became residents
of Nevada. \Wile we agree wth appellants' assertion
that the right to receive the 1975 and 1976 pension
paynents did not accrue while appellants were residents
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Appeal of Munson E. and Dorothy Moser

of Ca_alifornia,.z./ we must reject the contention that
the income was thereby derived from an out-of-state
source.

A retirement annuity or pension is regarded
as in the nature of deferred compensation for personal
services. (Appeal of John J. and Virginia Baustian,
Cal. St. Bd. of Equal., March 7 1979; see W. F.
Williams, 51 T.C. 346 (1968).) 1t, is settled that the
source of income from personal services is the place
where the services are actually performed, and not the
residence of the taxpayer or the place of payment.
(Appeeal of Janice Rule, Cal. St. Bd. of Equal., Oct. 6,
1 ; Ingram v. Bowers, 47F.2d 925 (S.D. N.Y. 1931),
affd.,S7 7 .24 65 (24 Qir 1932); Appeal of Estate of
Marilyn Monroe, Dec'd, Cal. St. Bd. of Equal., April 22,
1975.) The fact that the compensation is contingent
does not alter this rule. (Ingram v. Bowers. supra;
Appeal of Estate of Marilyn Monroe, Dec'd, supra.)

The record In this appeal indicates that the pension
payments made to appellant during 1975 and 1976 were
attributable to the performance of services by appellant
as an employee of the City of Los Angeles.

_ ~Appellants rely on section 17596 in support of
their position that the pension income is derived from
an out-of-state source. Section 17596 provides:

When the status of a taxpayer changes
from resident to nonresident, or from nonresi-
dent to resident, there shall be included in
determining income from sources within or
without this State, as the case may be, income
and deductions accrued prior to the change of
status even though not otherwise includible in
respect of the period prior to such change,
but the taxation or deduction of items accrued
prior to the change of status shall not be
affected by the change.

2/ The substantial contingencies of the continued lives
prevented accrual of each payment prior to its actual
receipt. (Appeal of Henry D. and Rae Zlotnick, Cal. St.
Bd. of Equal.; May & %971; Appeal of Edward B. and
Marion R. Flaherty, Cal. st. Bd. of Equal., Jan. 6,
T960.)
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It is appellants' claimthat any income
accrued subsequent to a taxpayer's change of status
fromresident to nonresident nust be treated as incone
derived from sources without this state pursuant to the
| anguage of section 17596. W disagree.

Ve conclude that, wunder that provision, where
i ncome accrues grior to a change in residency, the tax-
payer is treated as an accrual basis taxpayer, even
t hough he normally would report on a cash basis. Pur-
suant to the statutory |anguage, the tine of liability,
if liability is incurred, s not changed. The effect
of this provision is to treat the taxpayer as if a resi-
dency change had not occurred in those instances where
i ncome accrues prior to the change;

Therefore, in accordance with this statute,
where a nonresident taxpayer accrues income out-of-state
and thereafter becones a California resident and re-
ceives the income subsequent to the change of 'status,
the income is nontaxable even though the taxpayer-is on
a cash basis. (Appeal of Dr. F. W L. Tydenan, Cal St.
Bd. of Equal., Jan. 5, 1950.)- I'n the absence of section
17596, the incone, notwithstanding its out-of-state
source, would be taxable to a cash basis taxpayer
because of its receipt while the taxpayer is a resident
of this state. The drafters of the statute no doubt
felt that it would be inequitable to tax the incone

where all the events required to accrue the income had
been performed outside this state, before the taxpayer
became a California resident. Consequently, where the
income of such taxpayer accrues prior to the change, the
taxpayer is put on an accrual basis, and the subsequent
resi dence change is disregarded.

In the contrasting situation, where a
California resident accrues income with a source outside
this state and after such accrua becomes a resident of
another state, receiving the incone subsequent to the
change, the incone is taxable, in view of this provi-
si on. In the absence of the statute, the subsequently
received income by a cash basis taxPayer woul d not be
taxable. Thus, this specific |egislation again achieves
a consistent and apparently equitable result by inposing
the tax on the incone accrued prior to the change of
residence since all the events required to accrue the:
inque are perforned while the taxpayer is a California
resi dent.
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Section 17596 expressly deals only with incone
accrued prior to a change of residency status. Wth
respect Eo Income accrued subsequent to a change of
residency status, section 77596 IS not operative.
Consequently, this board has consistently held that,
regardl ess ‘of its out-of-state source, pension income
constituting conpensation for personal services per-
formed out-of-state accrued and paid subse?uent to a
change of status from nonresident to Tesrdent, is.

taxabl e under section 17041, as income of a resident.
éSee, e.g., Appeal of Henry D. and Rae Zlotnick, supra

footnote 2); Appeal of Edward B. and Marion R
| aherty, supra (footnote 2).)

Simlarly, we have held that where pension
incone, constituting conpensation for personal services
performed in this state, accrues siibséquerit to a change
of status fromresidency to nonrsidencv. as in the
appeal before us, the incone is still derived froma
source within this state and is taxable, pursuant to
section 17041, notw thstanding that it 1s received after
the taxpayer has becone a nonresident., (Appeal of
John J. and Virginia Baustian, supra.)

_ ~ Appellants next urge that the source of the
Incone is out-of-state based on their prem se that the
income was not "earned" in California, nor has a "busi-
ness situs" in this state. Specifically, they mintain
that each nonthly amount of incone was not "earned"
until it accrued, wupon survival to date of paynent,
whi ch event occurred after appellant became a nonresi-
dent. Based upon the assunption that it was not
"earned" in this state, they claimthat it is incorrect
to treat this income as conpensation derived from per-
sonal services performed in California. In asserting
this view, they rely upon the decision in Charles R

Wl kerson, 44 T.C. 718 (1965), affd. per currum 368
F.2d 552 (9th Cir. 1966). Appellants claimthat the
monthly pension nore realistically constituted incone
from "other intangible personal property,” which, pur-
suant to section 17952, woul d not const|§ te income
derived froma source with.a this state._y

3/ Section 17952 provides:

I ncome of nonresidents from stocks,
bonds, notes, or other intangible persona
Prpperty I's not income from Sources within

his State unless the property has acquired a
busi ness situs in this State, except that if
(Continued on page 6.)
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We also disagree with this position of appel-
lants. The decisive feature is that the services were
rendered in this state. We recognize that receipt of
the payments was contingent upon survival while out-
of-state. But this cannot obscure the fact that the
source, i.e., the origin of the income, was the service
as an employee, performed in California. (See Ingram v.
Bowers, supra.)

Moreover, appellants” xeliance upon Wilkerson
is misplaced. In that- case, the |[court merely held that
the monthly army retirement benel»its were not acquired,
for purposes of determining whether they constitute
community or separate property income, until thirty
years of service were completed. | The court indicated
that the taxpayer might still be|said to have earned the
income over the period of service, and the court said
that retirement pay of military Ibersonnel is predicated
on the performance of past services.

Furthermore, we are unable to conclude that
the income was derived from an irﬁtangible, whose situs
and thus source, was in the state of appellant™ resi-
dence when received under the doertrine of mobilia
sequuntur personam. Neither decisions cited by appel-
lants, nor any others of which we are aware, suggest
that a contract right to receive|additional payments
for personal services even though the payments are
contingent upon subsequent events, is an intangible
subject to the mobilia.doctrine. | (See Appeal of Estate

of Marilyn Monroe, Dec'd, supra.

For the foregoing reasons, we must sustain
respondent™ action.

3/ (Continued from page 5. )

a nonresident buys or sell |such property in
this State or places orders|with brokers in
this State to buy or sell sich property so
regularly, systematically, nd continuously as
to constitute doing busines  in this State,
the profit or gain derived rom such. activity
is income from sources with n this State
irrespective of the situs of the property.
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O RDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T 1S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 19060 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board in
denying the clainms of Minson E. and Dorothy Mser for
refund of personal income tax in the anounts of $203.53
and $277.00 for the years 1975 and 1976, respectively,
be and the sane is hereby sustained.

Done at Sacranento, California, this 9th day
of Decenber, 1980, by the State Board of Equalization,
wth Menbers Nevins, Bennett, Reilly and Dronenburg present.

Ri chard Nevins , Chai rman
George R Reilly » Member
Ernest J. Dronenburg, Jr. , Menber
WIlliam M Bennett . Menber
Menber
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BEFORE THE STATE BOARD OF EQUALIZATION
OF THE STATE OF GALIFORNIA

In the Matter of the Appeal of )
MUNSON E. AND DOROTHY MOSER;

ORDER DENYING PETITION FOR REHEARING
AND MODIFYING OPINION

Upon consideration of the petition filed January 7,
1981, by the Franchise Tax Board for rehearing of the apﬁeal
of Munson E. and Dorothy Moser, we are of the opinion that
none of the grounds set forth in the petition consitute cause
for the granting thereof and, accordingly, it is hereby ordered
that the petition be and the same is hereby denied.

Good cause appearing therefor, it is aso hereby
ordered that our opinion of December 9, 1980, be and the same
Is hereby modified as follows:

The last three paragraphs on the fourth page of the
opinion and the first two paragraphs on the fifth page of the
opinion are deleted and replaced with:

We considered and rejected this argument in the
Appeal of John J. and Virginia Baustian, decided
March 7, 1979. Tn that appeal, we held that
retirement income paid to a nonresident consti-
tuted income derived from sources within this
state where such income was directly attributable
to personal services performed by the taxpayer
in this state. We went on to hold that section
17596 does not require treatment of income
attributable to sources within this state as
income derived from sources without this state.
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The taxability of California sourc(|incomeis
unaffected by section 17596, since | inder
section 17041, such income is taxdble by
California regardiess of the residency status
of the recipient.

Done at Sacramento, California, t hi s 23rd day ofJune
, 1981, by the State Board of Equalization, Wi th Board Menbers
Mr. Dronenburg, M:. Reilly, Mr.Bennett and Mr. Nevins
present .

Er nest J. Dronenburg, Jr. , Chairman

George R Reilly , Member

Wliliam Il. Rennet:t . Member

Ri chard Nevins Member .
Member
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