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For Appellants: C and B. F. Blazina,
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For Respondent: Jon Jensen
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OPI NI ON

This appeal is nade pu§7uant to section 18593
of the Revenue and Taxation Codel/ fromthe action

of the Franchise Tax Board on the protest of C. and

B. F. Blazina against a proposed assessnent of addi-

tional personal income tax In the amount of $375.00
for the year 1978.

1/ AT statutory references are to the Revenue and
Taxation Code unless otherw se indicated.
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The issue presented is whether one-half of
Ms. Blazina's wages constituted "earned incone" of M.
Bl azi na for purposes of conputing their retirement
I ncome credit.

Appel l ants, both-under 50 years of age, re-

sided in Orangevale, California, during the year 1978.
M. Blazina is retired from the United States armed
forces and receives a pension as a consequence of his
mlitary service. During that %far he received pension
paynents totaling $13,463,.78. s. Blazina is enployed

by the State of California and received wages in the
total amount of $8,378.79. Appellants have no specia
agreenment between thenselves concerning the property
interest in either the pension inconme or Ms. Blazina's
wages.

On their joint California personal incone tax
return for the year 1978 appellants claimed a $375.00
credit pursuant to section 17052.9 with respect to- the
service pension. In conmputing the anount thereof,
appellants treated all of Ms. Blazina's wages as her
earned incone, rather than reflecting its comunity
property nature and allocating that i1ncome equally
bet ween the spouses.

Respondent concluded that the wages should
have been treated by appellants as income allocable
one-half to each spouse. Consequently, respondent
determ ned that appellants were not entitled to the
credit clained, or any portion thereof. The denia
of appellants' subsequent protest concerning this
issue led to this timely appeal.

Pursuant to the applicable [aw, persons
claimng retirement income credits which are based upon
pensions received under a public retirement system are
required to consider incone other than pension incone in
determning, first, whether they are entitled to such a
credit and, if so, in determning, second, the anount
thereof. (§ 17052.9, subds. (e)(5), (e)(6), (e)(7),
(e)(8).) One such other type of inconme which nust
be considered is earned inconme. (§ 17052.9, subd.
(e)(5).) For persons under the age of 62, the credit
decreases as earned income exceeding $900.00 increases.
(§ 17052.9, subd. (e)(SP(B)(i).) For joint filers under
age 62, no credit is allowable where each spouse's
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earned incone equals or exceeds $3,400,00. (§ 17052.9,
subds. (e) (5),(e) (6).)2/

Appel l ants and respondent are in agreenent
that Ms. Blazina's wages constituted earned incone; the
di spute concerns the correct allocation of this incone
as between the spouses. Appellants contend that all of
Ms. Blazina's wages should be allocated to her, while
respondent urges that the wages should be allocated

one-half to each spouse. If appellants' position is
correct, they are entitled to the $375.00 credit
claimed. If respondent's position is correct, each

spouse has earned incone exceeding $3,400.00, and they
clearly would not be entitled to any retirenent income
credit what soever.

We nust conclude that respondent's allocation
is correct. Ms. Blazina's wages constituted community
property under California |aw because the earnings of a
wife while living with her husband are comunity prop-
erty in the absence of a contrary agreement between the
spouses. (Gv. Code, §s 5110, 5118; see In re Marriage
of Jafenman, 29 Cal.App.3d 244 [105 Cal . Rptr. 483]
(1972).) There was no such agreenent here. It is
settled that for income tax purposes one-half of the
comuni ty property incone of California spouses is
attributable to each spouse. (United States v. Malcolm,
282 U.S. 792 {75 L.Ed. 714) (1931); United States V.
Mtchell, 403 U S. 190 [29 L.Ed. 2d 4067 (1971); A eal
of Idella |. Browne, Cal. St. Bd. of Equal., Mar c *
1975.)

While citing no statutory authority contra-
veni ng respondent's conclusion, appellants contend that

2/ ActualTy, to preclude the credit, only one spouse's
earned incone need be as high as $3,400.00, with the
other's being substantially less. The $3,400.00 [im -
tation with respect to one spouse is conputed by adding
to $900. 00, earned income exenpt from conputation under
section 17052.9, subd. (e)(S)(i), the $2,500.00 addi -
tional maxi num anmount which may be used to offset one
spouse's earned income under section 17052.9, subds.
(e)(5) and ge)(6). The maxi mum anount of the additiona
avai l abl e offset for both spouses together is $3,750.00.
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because of statenments in its special instruction book-

| et, respondent should be estopped from disallow ng the
credit. This booklet,, a copy of which was obtained and
used by appellants, explained how to conpute the credit
on the appropriate state tax form Wth respect to

the year in question, it-also stated: "For nore infor-
mati on, please get the Federal Publication 524, Tax
Credit for the Elderly." The edition of that federa
publication for use in preparing 1978 federal returns
s?ecifically provided: "For years beginning after 1977,
if you are narried filing a joint return; you should

di sregard comunity property laws for purposes of
conputing the credit for the elderly on Schedule RP

The total of all taxable and nontaxable income used

In computing the credit is considered that of the

I ndi vi dual whose services gave rise to the incone."

The federal statute, section 37(e)(8) of the
Internal Revenue Code, which is the authority for the
above statenent in -the federal publication, provides
that in the case of a joint return, the credit provision
shall be applied wthout regard to comunity property
laws.  However, section 17052.9, the California counter-
part of the federal statute, contains no_such provision

Based upon the instructions in the federal
publication to which they were referred b¥ respondent's
panphl et, appellants disregarded the California conmmu-
nity property law and treated all of the wages received
by Ms. Blazina as her earned inconme. Appellants main-
tain that they should be able to follow the instructions
provi ded by respondent.

W agree that respondent's instructions were
m sl eadi ng because of the referral to the federal
publication and the statenent therein about disregarding
of community property laws. W conclude, however, that
the estoppel doctrine does not apply. In the present
situation, there is a total absence' of any detrimenta
reliance. Even if a taxpayer is msled by the action of
the governnent, this factor alone is not sufficient to
war r ant aPpIication'of the doctrine of estoppel. Detri-
nental reliance nust also be established. (Appeay ot
Priscilla L. Canpbell, Cal. St. Bd. of Equal ., Feb. 8,
1979; Appeal of Arden K. and Dorothy S. Smth, Cal. St
Bd. of Equal., Cct. 4 19/4.) W concl ude that appel -
lants could not have relied to their detrinent on
respondent's instructions since the character of the
incone from the wages, as comunity propert* had been
established prior to use of the panphlet. herefore,
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there is an absence of detrinental reliance, and thus,
the estoppel doctrine is inapplicable.

_ Moreover, it has been held in several federal
i ncome tax cases that taxpayers should not regard such
informal publications (as instruction panphlets) as
sources of authoritative law which give rise to the
doctrine of esto%PeI, where misleading statenents are
made therein.. (See Thomas J. Geen, Jr., 59 T.C 456
(1972); Eugene A Carter, 5I T.C. 937 (1969); see also
Adl er v. Conmssioner, 330 F.2d 91 (9th Cr. 1964);
Lews F. Ford, ¢ 74,fo1 P-H Meno. T.C. (1974).)

For the foregoing reasons, we conclude that
respondent's action shoul d be sustained.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file'in this proceeding, and good cause
appearing therefor,

| T I'S HEREBY. ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of ¢. and B. F. Blazina against a proposed
assessment of additional personal income tax in the
amount of $375.00 for the year 1978, be and the same
I s hereby sustai ned.

Done at_Sacranento, California, this 28th day
of Cctober " 1080 Dby the State Board of Equalization,

W th Members Nevins, Reilly, Dronenburg and Bennett present.

Ri chard Nevins ,  Chairman
Ceorge R Reilly . Menmber
Ernest J. Dronenburs, Jr. ,  Menber
WIlliam M Bennett , Menber

, Member
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