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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of : ;
VI LLASENOR CORPORATION, TAXPAYER, AND )
SALVADOR VI LLASENOR AND GUADALUPE )

VI LLASENOR, ASSUMERS AND/ OR TRANSFEREES )

For Appel | ant: Cifford H asay, Jr.
Certified Public Accountant

For Respondent: Jacqueline W Martins
Counsel

OPI1 NI ON

This appeal is nmade puﬁuant to section 25666
of the Revenue and Taxation Code~/ fromthe action of
the Franchise Tax Board on the protest of Villasenor
Corporation, Taxpayer, and Salvador Villasenor and
Guadal upe Villasenor, Assuners and/or Transferees,
against a proposed assessment of additional franchise
tax in the anount of $3,263.00 for the incone year ended
Cct ober 31, 1973.

1/ AT statutory references are to the Revenue and
Taxation Code unless otherw se indicated.
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Appeal of Villasenor Corporation

The issues presented are: (1) whether, appel
| ant has shown that'it is entitled. to a particular capi
tal |oss deduction for the inconme year under appeal and,
if not, (2) whether it nmay use the installment nethod
and income averaging method in conputing tax liability..

Appellant, a California corporation, was en-
gaged in the business of renting residential properties.
It was incorporated in February of 1959 and di ssol ved
in May of 1977. Sal vador and Guadal upe Vill asenor,
husband and wife, were its sole stockhol ders.

On its return for the income year ended
Cctober 31, 1972, appellant reported a capital |oss of
$141,856.00 resulting from an unsuccessful investnment,

-~ Which is described more fully bel ow.. Appellant incurred-
“anet loss for that year, even wthout taking that spe-

cific capital loss into account. Thus, while the
$141,856.00 capital |oss was, reported as having been
sustained that year, it afforded appellant no tax

benefit for that period.

On its return for the incone year ended

‘October 31, 1973, the year under appeal, appellant re-

ported that it realized a net capital gain of $48,794,00
as a consequence of the sale of realty located in Vista,

.. . California. On that return, appellant offset $48,794.00
.- .of the aforementioned $141,856.00 loss against the net
“.capital ?aln reported for that year. Because appellant
f

al so suffered a net loss fromrental operations for the
appeal year, appellant reported a net |oss for that
peri od.

Respondent di sall owed the offéét'on-fhé gr ound

- that the Bank and Corporation Tax Law does not provide.

for the carryover of an unused capital |oss sustained in
prior years.- Therefore, respondent added the reported
net gain of $48,794,00 to appellant's incone inconput -
ing the proposed assessment in question. At the hearing
with respondent at the protest level, appellant revised
its position concerning the $141,856.00 | 0Ss. It urged
that the loss actually was sustained during the appeal
ear rather than the prior year.. Respondent concluded,
owever, that appellant did not produce satisfactory
evi dence to support this-contention, and denied the.
pr ot est .

_ In this appeal, appellant has 'not-provided us
with substantial factual information relating to the

. $141,856.00 | 0oss. Consequently, the record before us
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i's sparse concerning the issue of when the | oss was sus-
tained. Based upon available information in the record
it does appear, however, that in 1964 appellant invested
| and and | nprovenents in a nobile home park construction
project. It further appears that in 1966 appellant sold
a one-half interest therein to a third party, and also
made an investnment in Cavalier Mbile Estates, Inc. by
transferring its other half interest to that entity.

The nobile ‘home construction project was not a
success. The contractor on the project ceased construc-
tion in 1972 when adverse geol ogi cal factors caused
i mpractical and expensive changes to the construction
plan.  Appel |l ant brought suit against the contractor and
its surety, and was unsuccessful both in the trial court
and on appeal. The California Court of Appeal rendered
a deci sion adverse to the appellant- in Septenber of:-
197 2

On its returns for both the income years ended
Cctober 31, 1972, and Cctober 31, 1973, appellant indi-

: cated that the filing of the adverse decision by the
(_ -appellate court in Septenber of 1972 was the identifying
event fixing the loss as occurring in the incone year
o ended Qctober 31, 1972.

Appel  ant concedes that if the |oss was

, . actual ly sustained in the incone year ended Cctober 31,
\ 1972, there IS no provision in the California Bank and-
’ . Corporation Tax Law authorizing any carryover of, unused

\\CathaI'Ioss to offset the capital gain of the subse-
guent appeal year. It contends, however, as it did at
the-protest |evel before respondent, that the [oss of
the 1nvestment was actually sustained in the appea
year. Appellant asserts that the capital loss of
$141,856.00 was erroneously reported on the return for
the income year ended in 1972. It now urges that the
| oss was involved in a court case on which there was
litigation and correspondence as |late as Decenber 28,3
1972." Thus, it contends that the event fixing the |oss
occurred in the income year ended COctober 31, 1973,

i.e., in the appeal year, and, consequently, resulted in
appel lant incurring a net loss for that later period.

Subdi vision (a) of section 24347 allows, as a
deduction, "any loss sustained during the incone year
and not conpensated for by insurance or otherw se.”

Subdi vision (d) thereof provides that "[ilf any security
becomes worthless during the income year, the loss_ re-
' - sulting therefromshall . .. be treated as a |oss from

—~
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its sale or exchange, on the |ast day of the income
year."

Respondent's pertinent regul ation provides
that "a loss nmust be evidenced by closed and conpl et ed
transactions, fixed by identifiable events,'and actually
sustai ned during the income year." (Cal. Admn. Code,
tit. 18, req. 24347(a), subd. (2).) It also again sub-
sequently reiterates that "a loss shall be treated as
sustai ned during the incone year in which the |oss
occurs as evidenced by closed and conpl eted transacti ons.
and as fixed by identifiable events occurring in such
income year. (Cal. Admin. Code; tit. 18, reg. 24347(a), .
s ub d. (4).) . .-

The burden of proof to establish entitlenment
to a | ossdeduction is imposed upon the taxpayer. ... . . . .
(Mahler v.Commissioner, 119 F.2d 869 (2nd Cir.:1941), s
cert. den., 314 US 660 1([86 L. Ed. 529]; Appeal of
Wlliam C. and Lois B. Hayward, Cal. St. Bd. of Equal.
Cct. 3, 1967.) Notw thstanding appellant's assertions,
the record in this appeal indicates that the identifi-
abl e event establishing worthl essness of the investnent : (.
in Cavalier Mbile Estates, Inc. occurred when the deci- ‘
sion was rendered by the California Court of Appeal in
Septenber of 1972. There is no evidence of'any subse-
quent appeal, or of any other litigation or event which
would establish that worthlessness occurred in the ] o
subsequent- fiscal year. Therefore, appellant-has failed.« - ---=. .- 7.

““‘to meet its burden Of ‘éstablishing that it7ig“entitled =~~~ 7 %7

to the | oss deduction clained for the appeal year.

T

pellant urges, in -the alternative, that it

i - S hAO u | d . be - e nt I t _,lA e,d_- _to . .riepogt __gbe - q a ,j'.n__’ f r 0 m —;he.. ;A:Sga le ‘_0 f - H;ﬁ < :'L* E:,A'.l,::."_t,r.‘",..’i?‘:..“;-;_;'5.‘;;_‘:3.5‘;_;
" the Vista realty by the installment nmethod. The settled S

rule is that where a taxPayer el ects to report the
entire gqain on the _sale Of. property in the year of sale . . . .. ~mmows
he cannot, after the expiration of the tinme allowed for
filing a return, change his election to the installmeﬁt

nmet hod of reporting the gain. (Appeal of denn R an

Julia A. Stewart, Cal. St. Bd. of Equal., Cct. 18, 19577;
Appeal of CarT H and Ellen G Bergman, Cal. St. Bd. of
Equal ., Feb. 19, 1974.) 1In those appeals, we relied on
the decision of the United States Suprene Court in

Pacific National Co. v. Wlch, 304 U S 191 (82 L. Ed.
12821 (1938) which hel d That where-a taxpayer nmakes an

el ection not to use the installment reporting nethod,

that election is binding and may not be changed after

the expiration of the tinme allowed for filing the
return. In so holding the Court stated:
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_ Change from one nmethod [of reporting
income] to [another], as petitioner seeks,
woul d require reconputation and readj ust nent
of tax liability for subsequent years and

| npose' burdensonme uncertainties upon the

admnistration of the revenue laws. It would
operate to enlarge the statutory period for
filing returns . . . to include the period

al l owed for recovering overpaynents. ...
There is nothing to suggest thatCongress
intended to permt a taxpayer, after expira-
tion of the time within which returnis to be
made, to have his tax liability conmputed and
settled according to [another] nethod. By
reporting inconme fromthe sales in question
according to Lone] net hod, petitioner nade
an-election that is binding upon it and the
comm ssioner. (304 U S at 194-195.)
(Footnote omtted.)

_ In the instant case, appellant reported the
gain fromthe sale of the Vista realty on the conpleted
sale method and offset the entire gain with a portion
of the claimed Cavalier loss. Thus, appellant-elected
to report the gain by a method inconsistent with the
instal |l ment nethod. W conclude that it is thereby now
preﬁlgded from electing the use of the installnent
met hod.

_ Last |y, apﬁellant contends that since it sus-
tained losses in each of the four incone years previous

to the year on appeal, it is entitled by statute to.
determne its tax liability for the appeal year by the
I ncone averaging method.' However, while the Persona

| ncome Tax Law provides for income averaging under
certain conditions, the Bank and Corporation Tax Law
does not. As a?peLIant is governed by the latter

appel lant clearly is not entitled to conpute its tax
l1ability by such nethod. F:)

For the foregoing reasons, we must sustain
respondent's action.
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ORDER

Pursuant to the views expressed in the opi ni on
of the board on file in this proceeding, and good cause
appearing therefor, .-

| T 1S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant-to section 25667 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on
the protest of Villasenor Corporation, Taxpayer, and.
Sal vador and Guadal upe Villasenor, Assuners and/or
Transferees, against-a proposed assessnent of additional
franchise tax in the amount of $3,263.00 for the income
year _endgd Cctober 31, 1973, be and the same is hereby
sust ai ned.

I Done at Sacramento, California; this 18th day. ~ - -
- — - of August , 1980, by the State Board of Equalizati on.

Chai r man

Me mber

Member -

', Member -

Member
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