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orl n| ON

This appeal is nade pursuant to section 18593
of the Revenue and Taxation Code fromthe action of the
Franchi se Tax Board on the protest of Guy E. and Dorot hy
Hatfiel d against a proposed assessnent of additional

personal income tax in the anount of $626.71 for the
year 1973.
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_ The issue presented is whether appellants were
entitled to the deductions claimed under the relevant
stat utes.

Appellants filed a joint California persona
income tax return for the year 1973, claimng deductions
for certain charitable contributions, a loss incurred
in training and show ng horses, and appellant Cuy
rhtfield's al l eged share of a partnership net operating

0SS.

Charitable contributions, characterized as
"horse show entry fees" were deducted in the amount of
$1,568.5n, Cancell ed checks totaling$1,050.70 were
offered as partial substantiation of this deduction.
Only a few of the recipient organizations were qualified
charitable organizations in 1973 under Internal Revenue
Code 170(c) or Revenue and Taxation Code section 17214.
Appel | ant now contends that only fees paid to those
qual i fied organizations, plus fees paid for two other
shows which benefited other organizations, are deducti-
ble as charitable contributions. The amount now cl ai ned »
by appellant as a charitable contribution is $578.70. _ .
Respondent's position is that none of the paynents were
‘charitable contributions since they were made for the ;
right to participate in the horse shows. Appellant
clains the renainder of the horse show entry fees as
addi ti onal business expense deductions for Hatfield
.Farms.

Appel lants originally clained business expense
deductions 1 n the amunt of $10,121.20 in connection
wth Hatfield Farns. Hatfield Farns was the nane appel -
| ants used in connection with their activities of train-
ing and showi ng horses. Since they had no gross incone
fromthis activity, the entire $10,121.20 was deducted .
as. a loss. Cancelled personal checks and Master Charge
recei pts were submtted to substantiate expenditures
of $6,911.80. Respondent contends that the expenses
and resultant-loss are not deductible since appellants
Bave not shown that they were engaged in a trade or

usi ness. t

_ The $9,217.50 claimed as appellant Guy
Hatfield s share of a partnership's 1973 net operating
| oss was chal | enged by -respondent because there was no
showing that M. Hatfield had any interest in a partner-
ship during 1973.
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~ Revenue and Taxation Code section 17214 allows
a deduction for contributions or gifts to or for the use
of certain charitable organizations or political enti-
ties, In this regard, the section is the same as the
provisions of Internal Revenue Code section 170. For
that reason, the construction given the federal statute
IS very persuasive in |nterpret|gg the California
statute. (Hol nes v. McColgan, 17 Cal. 2d 426 {110 P.24
4281 (1944)7)

_ Appel  ants do not deny that the payments in
question were fees paid for the privilege of ﬁart|C|-
pating in the shows, but contend that since they were
“paynents made to or for the use of charitable organiza-
tions, the¥.are deductible. A payment, even though made
to a qualified charitable organization, is not a "con-
tribution or gift" for purposes of Internal Revenue Code
section 170 where it is made in order to receive sone
benefit in return. (Sedumv. United States, 518 F.2d
242, 245 (7th Cir. 1975); Haak v. United States, 451 F.
Supp. 1087, 1092 (w.D.Mich, 1978).) Here appell ants
expected to, and did receive, a benefit: in return for
their paynents. Appellants have not shown that the
paynments nmade exceeded the value of the benefits th_eg
received, sonoportion of theentry fees is deductible
asa charitable contribution. (Sée Rev. Rul. 67-246,
19672 cum. Bul | . 104.)

_ Appel | ants clai m expenditures they nmade
relating to their training and show ng of horses' were
expenses paid in connection with a trade or business,
which are deductible under Revenue and Taxation Code
section 17202. Respondent contends that appellants.
activities did not constitute a trade or business, but
were activities not engaged in for profit as defined by
Revenue and Taxation Code section 17233. Expenses in
connection with an activity not engaged i n for profit
are not deductible, except in certain limted situations
which are not applicable here. The two sections cited
above are interrelated, section 17233 defining an
activity not engaged in for profit as "any activity
other t han one with resgect to which deductions are
al l owabl e for the taxable year under Section 17202 or
under subdivision (a) or (b)of Section 17252 (dealing
with expenses for production or collection of income).

W& not e that Revenue and Taxation Code sec-
tions 17202 and 17233 and the regulations thereunder are
based on Internal Revenue Code (I.R.C.) sections 162 and
183, respectively, and their regulations. Therefore, it
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IS appropriate to consider the federal case law constru-
ing 1.R.C. sections 162 and 183 as very persuasive in

the interpretation and application of the corresponding
California sections. (Holmes v.McColgan, supra. ).

In Stanley A., Golanty, 72 T.C. 411 (1979)

(app. pending, 9th Cir.), the basis for determining the
“trade or business” issue. IS summarized as follows:

The test for determining whether an
individual is carrying on a trade or business
so that his expenses are deductible under
section 162 isWwhether the individuals pri-
mary purpose and intention in engaging in the
activity is to.make a profit. [Citations.]
The taxpayer3 expectation of profit need not
be a reasonable one: it is sufficient if the
taxpayer has a bona fide expectation of real-
izing a profit, regardless of the reasonable-
ness of such expectation. [Citations.] The
issue of whether a taxpayer engages in an
activity with the requisite intention of

: making a profit is one of fact to be resolved
i i on the basis of all the surrounding facts and
circumstances of the case [Citations.], and
the burden of proving the requisite Intention
Is on the fetitioners. [Citations.]
(pp. 425-426.)

The re%ulations under section 17233 state that
in determining whether an activity is engaged in for
profit, greater weight is given to objective facts than
to the taxpayer® mere statement of the taxpayer3 in-
tent. (Cal. Admin. Code, tit. 18, reg. 17233(b), subd.
(a).) Some of the relevant factors to be taken into
account are also listed, such as whether the activity is
carried out in a businesslike manner, the taxpayer3’
knowledge and expertise, the time and effort expended
on the activity, the income and loss history of the
activity, the financial status of the taxpayer, and the
elements of personal pleasure and recreation involved.
(Cal. Admin. Code, supra, subd. (b).)

We are presented with few facts upon which to
base our decision; Beyond their assertions- that the
activities were a business entered into for profit,
appellants state only that they set up a separate busi-
ness bank account, they increased their gross receipts
from the activities from zero in 1973 to $7,200 in 1974,
and they terminated the activities” in 1975 when it was
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apparent that theY could not make a profit. Reigondent
states, and appellants do not deny, that Ms,. tfield
was an avid horse enthusi ast.

No information is provided regarding appel-
lants' expertise in training and show ng horses or how
much tine was devoted to the activities. Appellants'
inability to produce adequate substantiation of expenses
and their apparent |ack of systematic bookkeeping pro-
cedures suggest that the activities were not conducted
in a businesslike manner. Ms. Hatfield was very
interested in horses, and appellants apparently owned
several horses already. This indicates that persona
recreation was involved in their activities. Not only
did they have no net income fromtheir training and
showing in 1973, but they had no receipts whatsoever
al though they indicate that they entered no |less than 17
horse shows in that year. The fact that M. Hatfield
had substantial income from other sources and received
consi derabl e tax benefits from the expense deductions
may also indicate a lack of profit notive.

Appellants assert that their substanti al
Jincrease in gross receipts in 1974 and the subsequent
termnation of their operation in 1975 after two years
of net loss indicate that they intended to nake a
profit. These circunmstances, however, are as consonant
wth a recreational activity as with one entered into
for profit. The scant facts presented, taken as a
whol e, do not establish that the activity was a business
engaged in for profit. Therefore, we find that appel-
| ants are not entitled to a pbusiness expense deduction
for their expenditures made in connection with their
horse raising and showing activities. For the sane
reason, the horse show entry fees whi ch appellant' now
claine as busi ness expenses are not deductlgle.

In support of M. Hatfield s clainmed share of
a partnership loss for 1973, appellants have submtted
copies of the first and |ast pages of a |ease, a
property tax bill, several cancelled checks and repre-
sentations by two individuals that they were paid or
reinbursed by M. Hatfield. Appellants assert that
these show the existence of a partnership and substanti -
ate M. Hatfield s share of that partnership's expenses,
which are deductible by him as business expenses.

It is well established that the taxpayer bears
the burden of proving clear entitlement to a deduction
(New Colonial Ice Co. v. Helvering, 292 U S. 435 [78 L.
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Ed. 1348] (1934): Appeal of Otto L. Schirner, cal. st..
Rd. of Equal., Nov.19, 1975.) On the record before us,
we cannot say that such a partnership existed. Even if
aﬁpellant's evi dence showed the existence of a partner-
ship, no proof has been submtted to show the anount of
the net partnership loss or M. Hatfield s adjusted
basis in the partnership, two elements essential to
determning the loss deduction available to a partner
(Rev. & Tax. Code, §§ 17852 and 17855-17859.) Appel | ants
have not net their burden of proof entitling themto the
partnership |oss deduction

_ For the reasons stated above, respondent's
actions on the above nmatters must be sustained.

'0OR DER

Pursuant to the'views expressed in the opinion

of the board on file in this proceeding, and good cause " .

appearing therefor,

| T 1S -HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of GQuy E. and Dorothy Hatfield. against a pro-
posed assessnent of additional personal income tax in
the amount of $626.71 for the year 1973, be and the sane
I s hereby sustained.,

"Done at Sacramento, California, this 1st day
of August , 1980, by the State Board of Equalization

- }{A;u- . , Chairman
l NP b_’ anber
,  Menber
, Menber
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