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OPI1 NI ON

This appeal is nmade pursuant to section 25666
of the Revenue and Taxation Code fromthe action of the
Franchi se Tax Board on the protest of Surrey House, Inc.
against proposed assessnents of additional franchise tax
In the amounts of $13,981,41 and $13,693.05 for the taxa-
ble years 1971 and 1972, respectively.
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The issues for determnation are: (1) whether
appel l ant has overcone the presunption that the’federal
determ nation relied upon by respondent in making its
adj ustments was correct; and (2) whether section 24722
of the Revenue and Taxation Code, which provides a pro-
tecting limt on taxes when a change in accounting nethod
Is adopted, is applicable.

Aggellant, whi ch was incorporated in California
on January , 1971, obtains manuscripts fromwiters

and arranges for printing and distribution by contract.

As the result of a federal audit, the Internal Revenue
Service determ ned that appellant should have been on

t he accrual nethod of accounting instead of the cash
basis. The resulting federal adjustnents placed appellant
on the accrual basis of accounting retroactive to its
date of incorporation, January 25, 1971. Appellant
consented to these changes. Respondent issued proposed
assessments on the basis of the federal adjustnments which
resulted in net income of $201,163.00 for 1971, and in

| osses for 1972 and 1973. It is fromthis action that
appel  ant appeal s.

It is appellant's position that the federal
adj ustments were incorrect because they did not properly
accrue expenses to 1971. Appellant al so maintains that
it consented to the federal adjustnments only because a
net operating loss was available. Finally, appellant
argues that section 24722 of the Revenue ‘and ?axation
Code applies to reduce the tax.

Re3ﬂondent cont ends t hat ap?ellant has failed
to overcone the presunption that the federal adjustments
are correct. Respondent also argues that section 24722

is part of a renedial statutory scheme which provides for
certain adjustnments when a taxpayer has one tinme period

in which it used one method of accounting followed by a
second tinme period when it used a different accounting
method. In this appeal, respondent maintains, the "change
in accounting nmethod related back to appellant's date of

i ncorporation; therefore, since appellant used only one
accounting method throughout its entire existence, section
24722 is 1napplicable.

Section 25432 of the Revenue and Taxation Code
provides, in part, that a taxpayer shall either concede
the accuracy of a federal determnation or state wherein
it is erroneous. It is well settled that a determ nation
by the Franchi se Tax Board based upon a federal audit is
presumed to be correct, and the burden is on the taxpayer
to overconme that presunption. (Todd v. McColgan, 89 Cal .
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App. 2d 509 [201 P.2d 414] (19492; Appeal of Jackson
Appliance, Inc., Cal. St. Rd. of Equal., NOV. b, 1970.)
Al'though respondent's determ nation, based on a federal
audit report, is presunptively correct and appellant has
t he burden to overconme that presunption, appellant also
has the opportunity to show that the -determinaticn was

I ncorrect. (Rev. & Tax. Code, § 25432.)

Initially, appellant's argunment that it agreed
to the federal adjustments only because of the availabil-
ity of a net operating loss nust be rejected. It is well
settled that the presunptive correctness attached to
respondent's action based upon a federal audit is not
overcome nerely by a taxpayer's allegation that it con-
sented to the tederal determ nation only because a net
operating |oss was present. %Sea e.g., Appeal of Western
orbis Conpany, Cal. St. Bd. of Equal., Aug.-7 1974;
Appeal _of Jackson Appliance, Inc., supra.) However, InN
attenFtlng to overcone the presunption of correctness,
appel ant has submtted nunerous copies of invoices,
check stubs and bank statenents which, it contends,
establish the accrual of additional expenses in 1971
which were not allowed as deductions. Based upon this
material, respondent has agreed to allow $16,163.32 as
printing expenses accrued during 1971 and to adjust its
determnation accordingly. Baséed upon the docunentary
evi dence submtted by appellant summarized in the table
below, it is our determnation that an additional deduc-
tion for printing expense in the anount of $9,670.40 was
properly accrued in 1971 and shoul d be all owed.

| nvoi ce Check
No. Dat e Amount No. Dat e Amount

3990 12/16/71 $4,253.32
3009 12/16/71 4,202.98

4000 12/16/71 1,214.10 259 2/11/72 $9,670.40
Tot al $9,670.40 $9,670.40

Appel | ant's bank statement indicates that check No 259
in the amount of $9,670.40 was paid on February 22, 1972.

_Finallz, we consider appellant's contention
that section 24722 of the Revenue and Taxation Code

provides relief in this situation. The purpose of the
renmedi al provisions contained in sections 24721 through
24724 is to prevent amounts from being duplicated or
omtted when a change in the taxpayer's accounting method
Is instituted. (See Cal. Admin. Code, tit. 18, reg.
24721-24724(a).) In order to cause a duplication or
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om ssion, the change in accounting nethods envisioned by

t hese sections nmust enconpass two different but contiguous
time periods where two different accounting nethods are
used. In appellant's case, since the change in accounting
nmet hod related back to its incorporation, appellant has
used but one accounting method during its entire existence.
Therefore, there could be no risk of duplication or oms-
sion of amounts due to the use of two different accounting
neLPods. Accordingly,. the remedial provisions are inappli-
cabl e.

For the reasons set out above, respondent's
determ nation nust be nodified in accordance with its
concession and in accordance with the views expressed
in this opinion.

ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause

"appearing therefor,

| T I S HEREBY ORDERED, ADJUDGED AND DECREED
pursuant to section 25667 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of Surrey House, Inc., against proposed assess-
ments of additional franchise tax in the anounts of
$13,981.41 and $13,693,05 for the taxable years 1971 and
1972, respectively, be and the same is hereby nodified
in accordance with respondent’'s concession and in accor-
dance with the views expressed in this opinion. In all
other respects, the action of the Franchise Tax Board is
sust ai ned.

Done at Sacranento, California, this 21st day
of May , 19'80, by the State Board of Equalizati on.
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