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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of )
)
. WYNN O L COVPANY )

Appear ances:

For Appel | ant: John W Welch and
Frederick A. Richman
Attorneys at Law

For Respondent: David M Hi nnman
Counsel

OPL NI ON
~ This appeal is made pursuant to section 26075,
subdivision (a), of the Revenue and Taxation Code from
the action of the Franchise Tax Board in partially
denying, to the extent of $13,108.67 for the income
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year 1966 and $22,302.15 for the income year 1967, the
clains of Wnn Q1| Conpany for refund of franchise tax
in the amounts of $29,450.00 and $47,708.22 for the

I ncone years 1966 and 1967, respectively.

The sole issue for determ nation is whether
appel lant's 80 percent owned subsidiary, Student
Resi dence, Inc. (SRI), was engaged in a unitary busi-
ness with appellant and properly includible in the
California conbined report.

Sone of the following facts were stipul ated,
others were established by oral testinony or by neans
of docunents submtted by appellant. W comrend both
appeléant and its counsel for developing an excellent
record.

For many years appellant, a California
corporation, was Involved solely in the manufacture
and distribution of Petrochenical products such as
Wnn's Friction Proofing and other autonotive additives
and car-care products. Appellant owned several subsid-
laries which were primarily involved in the distribution
of its petrochem cal products both in the United States
and in many foreign countries. During the early or
m d-1960's, Wnn was experiencing difficulties In
further expanding its petrochem cal business. However
possessing a strong bal ance sheet and confident in the
abilities of its management, Wnn fornmed a conmttee
to investigate various opportunities for the expansion
and diversification of the business. As a result of
the commttee's deliberations, two main diversification
efforts were undertaken in 1965. 'In that year Wnn
acquired Robert Skeels and Conpany, which manufactured
and distributed |ocks and other builders' hardware
products. Al though the marketing of Skeels' hardware
products was totally different from the marketing of
V{nn's petrochem cal products, respondent agreed that
Skeel s was unitary with appellant during the appea
years.

In 1965 Wnn al so entered the student
resi dence business through SRI. Oiginally, SR was
Beekar Corporation which had been organized in the
1950' s and was wholly owned by Carl and Beatrice Wynn,
the controlling officers and directors of Wnn. In
1965 Beekar was inactive and had no substantial assets
al though it was in good standing and continued to file
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tax returns annually. In 1965 the nane Beekar was
changed to SRI and Carl and Beatrice Wnn sold 80 per-
cent of their stock to Wnn for _$4,000 and 20 percent

to Ronald E. Wiite for $1,000.1/ Appellant and Wite
contributed an additional $20,000 and $5, 000, respec-
tively, as paid-in capital. SRI's purpose was to engage
in the construction, managenent, pronotion and operation
of student'dormtories on college canpuses. During the
appeal years two facilities were put Into operation:
Northridge Hall near San Fernando Valley State College
and Yosemte Hall near Stanislaus State Col |l ege.
Dependi ng on the success of these ogerations, Wnn

pl anned to build others.

Ronald E. Wiite, the minority sharehol der
of SR, was originally enployed by Wnn's accounting
firmand was acquainted wth Wnn's ftinancial position
as well as with Wnn's top managenent. In 1964 Wite
| eft the accounting firmand joined the financia
department of a real estate devel opnent firm engaged
in the construction of residential conmmunities and
apartment conpl exes. Although Wite was interested
in financing real estate devel opments, he had no
particular expertise in the student residence area,
particularly with'respect to the actual operation of
the dormtories, public relations, advertising and
research. Nevertheless, it was Wite who first sug-
gested that diversification into the student residence
area mght be profitable for Wnn.

From SRI's inception until July 26, 1967,
when he was relieved, Wite was the president of SRI.
During the appeal years, nost of theofficers and
directors of Wnn and SRl were the same. Carl E. Wnn

1/ According to Wnn, the'reason SRl was operated as a
separate subsidiary rather than as a division, was to
take advantage of the linmted liability afforded by
the separate corporate existence. Wnn also suggests
a second reason was to require Wite to purchase an
interest in the new venture as an added assurance of
hi s performance.
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served both corporations as chairman of the board.
Three of the five SRl directors were also three of the
five Wnn directors for all of 1966 and part of 1967.
Beatrice E. Wnn served as vice president of SR and
as a director and vice president of Wnn. \Wesley E
Bel | wood, president of Wnn, was secretary of SR in
1966. SRI's assistant secretary in 1966 and Secretary
in 1967 was Elizabeth Pol | ack, who was al so secretary
of Wnn during the same years. Alfred A Mchaud was
the vice president of marketing at Wnn and al so a vice
presi dent of SRI and one of its directors in 1967.

Mary Wengert was the assistant secretary of both corpo-
rations in 1967. O all the officers or directors of
SRI, only Wiite was not an officer of Wnn. After

July 26, 1976, Donald E. Smith was el ected president

of SRI. Smth was also treasurer of Wnn, treasurer

of SRI and a director of SRl during both years.

Wnn was instrumental in Securing start-up
financing for the construction phase of SRI's operation
In 1966 Wnn attenpted to interest the Bank of Anerica
in financing SRI's operation on a guaranteed basis.

When the Bank of America refused, Wnn approached

United California Bank (UCB) with the same proposal

When UCB agreed to neke the |oans on the terms presented,
Wnn switched all of its banking activities to UCB
Initial financing which was guaranteed by Wnn included
a $500, 000 real estate and comercial |oan from UCB
Wnn's guarantee was required by UCB because of the
single purpose use of the dormtories and the inade-
quate asset position of SRI. Simlarly, Wnn provided
the required guarantee when permanent financing for
SRI's two dormitories was obtained from Massachusetts
Mutual Life Insurance Conpany in the anount of $3,000,000.
Wnn al so provided a bl anket guarantee to UCB for any
additional short termloans to SRI. These guarantees
were substantial, limting Wnn's own credit line and
affecting Wnn's policies and caEFcities regarding its
other credit arrangements. As SRl continued to experi-
ence cash shortfalls during the apﬁeal years, Wnn

| oaned SRI additional anmounts which in total, exceeded
$1,000,000.

M. Wiite's initial duties as president of
SRl involved the investigation and proposal of appro-
priate sites for the dormtories. However, the actua
sel ection and approval of the final site acquisitions
were made by Carl Wnn and Wesl ey Bellwood after their
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personal inspection. Although M. Wite was directly

I nvolved with the purchase negotiations and with
review ng thebuilding plans and supervision of the
bui I di ng contractors, final approval of his actions.
rested with M. Wnn and M. Bellwod. They personally
aﬁproved the architect and reviewed the architect's

pl ans.

During the construction phase, M. Wite was
responsi ble for the supervision of day-to-day construc-
tion activity at the dormitories. He reported personally
to M. Bellwood and ot her Wnn executives on a weekly
basis, and was advised on day-to-day decisions through
t el ephone contact with Wnn executives. M, Wite had
no authority to nake any policy decisions or bind SR
to any contracts w thout the approval of Wnn's nanage-
ment. Once construction was conpleted, M. Wite's
participation became very limted since he was not
I nvolved in the managenent phase of the operation.

After the construction phase, Mr. Wite becanme involved
in another dormtory project with which neither Wnn
nor SRI were concerned. M. Wite's preoccupation wth
the unrelated project ultinately resulted in his renoval
as president of SRl in 1967 by Wnn as the majority
shar ehol der of SR

Al facets of SRI's operations were closely
supervised by Wnn managenent, particularly M. Bellwood
and M. Smith. Wynn's nmanagenent was actively involved
in matters concerning SRI's substantial financial needs
i ncluding budgetary review, approval and control, as
wel | as final salarK determnations. No SRl checks
coul d be issued wthout a co-signature of a Wnn officer.
Not only was the power. to make operational and manageri al
deci sions exercised by Wnn, but also the day-to-day
operations of SRl were closely nonitored and directed
by Wnn officers. For exanple, M. Smth personally
supervised all personnel and operations at the student
residences, including the selection of dornitorK
managers. M. Bellwood personally controlled the
occupancY situation which was vital to SRI's success.

H2 was also directly involved with the hirin% of SRI's
key enployees. Both M. Wnn, chairnman of the board of
both corporations, and M. Bellwood made regular trips
to the two facilities and personally established
working relationships with the college presidents and
ot her canpus officials whose sugport was essential to
SRI's success. Stephen A. Smth, a vice president of
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Wnn during 1966 and part of 1967, was al so responsi bl e
for supervising, certain aspects of SRI's operations.

H's responsibilities included reviewi ng the pronotiona
canpai gns and security services at both |ocations,
working wth the local college officials, and approva
of all of SRI's advertising expenses.

Many staff services were provided by Wnn

to SRI. Wnn's accountants, under the direction of
M. Mirtinez, Wnn's controller, handled all of SRI's
accounting and payroll. Publicity material, press

conferences, contacts with university and high schoo
officials and other marketing services were provided
to SRl by Wnn's public relations and marketing depart -
ments. These activities were coordinated by Lauren
Lord, Wnn's public relations manager, Kenneth

Lovgren, Wnn' s advertising nanager, and N ssen Davis,
Wnn's assistant advertising manager. SRI's contracts
for food services and food supplies, an integral part
of its overall operations, were negotiated exlcusively
by Wynn employees. Wnn's general corporate counsel
and tax counsel were designated by Wnn's board of
directors to represent both Wnn and SRI. Wnn
negotiated and arranged for all of SRI's insurance
policies, treating SRl as an integral part of the

Wnn operation, thereby obtaining the benefits of
Wnn's established |iability experience records and
ratings. SRl benefited from vol une purchases of office
supplies and used the V%nn letterhead. Al of these
services were provided by Wnn to SRI w thout charge.

There was a substantial identity of facilities
used by Wnn and SRI. Wnn's headquarters were used
as the headquarters for SRI's operations. Al board
meetings and sharehol der neetings were held at the
same |ocation for both corporations. The president of
SRl used office space at Wnn's.

During the years in issue, all of SRI's
enpl oyees were subject to the same uniformrules and
conditions of enploynent as were the enpl oyees of
wvnn. All enployees were covered by the same health
iasurance and group life insurance plans and received
other simlar enPonee benefits. The only exception
was that SRl enployees did not participate in Wnn's
profit sharing plan. Wnn managenment dictated when
certain SR enployees were to be termnated. Some of
Wnn's enpl oyees were assigned to work full-tinme, and
others part-tine, on the staff of SR
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For the appeal years Wnn and SR filed
separate returns:' Subsequently, Wnn filed clains
for refund on the basis that it was oPerating a
unitary business wth all of its affiliates, including
SRI, and was required'to file a combined report with
all of its affiliates. Respondent determ ned that,
al t hough Wnn should file a combined report with all its
other affiliates, donestic and foreign, it could not
include SR, since the business of SRl was separate and
distinct fromthe unitary business of Wnn and its
other affiliates. Respondent's action in partially
denying Wnn's claimfor refund led to this appeal.

When a.taxpayer derives income from sources
both within and wthout California, it is required to
measure its California franchise tax liability by its
net income derived fromor attributable to sources
within this state. (Rev. & Tax. Code, § 25101.) |If
the taxpayer is engaged in a unitary business with an
affiliated corporation, the anount of incone attribut-
able to California sources nmust be determ ned by applying
an apportionnent fornula to the total income derived
from the conbined unitary operations of the affiliated
conpani es. (See Edison California Stores, Inc. v.

MCol gan, 30 Cal. Zd 472 1183 P.2d 161 (1947); John
Deere Plow Co. v._ _Franchise Tax Board, 38 Cal. 2d 214
T238 P.2d 5691 (1951), app. dism 343 U S. 939 [96 L. Ed.
13451 (1952).)

The California Supreme Court has determ ned
that a unitary business is definitely established by
t he exi stence of: (1) unity of ownership; (2) unity
of operation as evidenced by central purchasing,
advertising, accounting and nanagenent divisions; and
(3) uqity of us% in a centralized executive force and
general system of operation. (Butler Bros. v. MCol gan,
17 Cal. 2d 664, 678 [111 p.2d 3341 (1941}, affd.,
315 U.S. 501 (86 L. Ed. 991]) (1942).) The court has
also held that a business is unitary when the operation
of the business within California contributes to or
I s dependent upon the operation of the business outside
the state. (Edison California Stores, Inc. v. MCol gan,
supra, 30 cal. 24 at 481.) These principles have been
reaffirned in nore recent cases. (Superior Ol Co. v.
Franchise Tax Board, 60 Cal. 2d 4067134 Cal. Rptr. 545,
386 P.2d 33) (1963); Honolulu G| Corp. v. Franchise
Tax Board, 60 Cal. 2d 417 [34 Cal. Rpir. 552, 386 p.2d
4077 (1963).)
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The existence of a unitary business may be
establ i shed if either the three unities or the contri-
bution or dependency test is satisfied. (Appeal of
F. W Wolworth Co., Cal. St. Bd. of Equal., July 31,
1972.) Tnplicit in either test, of course, is the
requirenment of quantitative substantiality. (Appeal
of Beatrice Foods co,Cal. St. Bd. of Equal., Nov. 19,
1958; Appeal of Public Finance Co., Cal. St. Bd. of
Equal ., Dec. 29, 1958; see also Superior Oil Co. V.
Franchi se Tax Board, supra.) |n other words, corpo-
rations are engaged in a unitary business within the
scope of either test if, because of the unitary fea-
tures, the earnings of the group are materially
different from what they would have been if each
corporation had operated wthout the benefit of its
unitary connections with the other corporations.

During the appeal years, respondent's regu-
lations, which offer further guidance for determ ning
whet her a taxpayer is engaged in a single trade or
business or nore than one trade or business, provided:

The determ nation of whether the activities
of the taxpayer constitute a single trade
or business or nore than one trade' or busi-
ness Wwll turn on the facts of each case.
| n general, the activities of the taxpayer
wll be considered a single business if
there is evidence to indicate that the
di vi si ons under consideration are inte-
grated with, dependent upon or contribute
to each other and the operations of the
taxpayer as a whole. The follow ng
factors are considered to be good indicia
of a single trade or business; and the
presence of any of these factors creates
a strong presumption that the activities
of the taxpayer constitute a single trade
or busi ness:

* * *

(3) Strong centralized managenent: A
t axpayer which night otherwise be con-
sidered as engaged in nmore than one trade
or business is properly considered as
engaged in one trade or business when
there is a strong central nanagenent,
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coupled with the existence of centralized
departments for such functions as finan-
cing, advertising, research, and purchasing.
Thus, some congl orer at es nar properly be
consi dered as engaged in only one trade
or business when the central executive
officers are involved in the day-to-day
operations of the various divisions and
there are centralized offices which
perform for the divisions the nornal
matters which a truly independent busi-
ness would performfor itself, such as
accounting, personnel, insurance, |egal
purchasing, advertising, and financing,
(Cal. Admin. Code, tit. 18, reg. 25120,
subd. (b) (art. 2).)

For the reasons which will be discussed
bel ow, we believe that SRI was unitary with Wnn
under either of the two tests and properly includible
in the conbined report.

_ It is conceded that the ownership require-
ment is satisfied since Wnn owned 80 percent of the
stock of SRI.

Initially, respondent argues that SRI's
operations do not contribute to or depend upon the
operation of Wnn to a degree which is substantia
enough to warrant their classification as a unitary
busi ness.

Respondent first contends that, because of
Wnn's excessive investnent capital, SRl was a nere
passive investnent, while Wnn's position was only
that of an interested and active Investor managi ng
its investnment. Respondent's allegation that Wnn
had excessive investment capital is not supported by
the record. M. Bellwood testified that, in devel oping
its diversification plans, one of Wnn's main strengths
was its strong bal ance sheet. However, he testifie
further that such strength was found, not in its
excessive cash position, but in its ability to borrow
significant suns at favorable interest rates. |In fact,
except for start-up costs and interim advances, SR
was entirely debc financed by obligations guaranteed
by Wnn. Contrary to respondent's assertion, there is
nothing in the record to Indicate that Wnn entered
the student residence business and its other diversi-
fication efforts as other than active business ventures.
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Next, respondent contends that, since SR was
engaged in a different type of business from that of
Wnn and Wynn's other affiliates, the contribution or
dependency test is not satisfied and SRI cannot be part
of Wnn's unitary business. In support of this proposi-
tion respondent cites nunerous prior appeals decided .
by this board. (See Appeal of Lear Siegler, Inc., Cal.
St. Bd. of Equal. Aprll 24, 1967; Appeal of Jaresa
Farns, Inc., Cal. Bd. of Equal., June 15, 1966;
Appeal of S|nno Inc Cal. St. Bd. of Equal., Cct. 27,
1964; Appeal of AlTied Properties, Cal. St. Bd. of Equal.
March I7, 1964; Appeal of Tndustrial Mnagenent Corp.,
Cal. St. Bd. of Equal., May 20, 1959 _Appeal of Highland

Corp., Cal. St. Bd. of Equal , May 20, 1959.) Appellant,
on the other hand, has marshal I ed an equal nunber of
deci si ons whi ch, it contends, support the proposition
that nerely because corporations conduct different
types of businesses does not, per se, require a deter-
m nation that the businesses are not unitary. (See
Appeal of |-T-E Circuit Breaker Co., Cal. St. Bd. O
Equal:, Sept. 23, 1974, Appeal of WIliams Furnace CO,
Cal. St. Bd. of E ual . Ao%a 7, 1969 Appeal of The
Ge@onpany Of Callf(Jrnla . of Equarl.

Mar ch 7 19()7,_ eal of Hunt Foods and | ndustri es

I nc., . Equal . , April 5, 1965; Appeal of
Beafrlce Foods Co. CaI St. Bd. of Equal., Nov. 19,
1958; see also North Anerican Cement Corp. v. Graves
299 U.S. 517 [81 L. Ed. 381] (1936) commented on \wth
approval in Butler Bros. v. McColgan, supra, 17 Cal. 2d
%t 674:. Cal. " Admn. Code, tit. 18, reg. 25120, subd. (b)

art. 2).)

W believe appellant has the better of this
battle of authorities. The thrust of the decisions
cited by both parties is that the nere fact corporations
are engaged in diverse lines of businesses, standing
al one, does not preclude a finding that such busi-
nesses are unitary. However, the cited decisions
also indicate that, in some instances involving diverse
l'ines of businesses, the factual basis for a finding
of unity na% require a stronger evidentiary show ng
than would be required in situations involving vertical
or horizontal integration, since, in diversification
situations, the advantages to be gained by centraliza-
tion may be less than they are in the nore typica
vertically or horizontally integrated unitary business.
Even respondent's own regulations do not suggest a
di fferent approach. (See Cal. Admn. Code, tit. 18,'
reg. 25120, subd. (b) (art. 2).)
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‘When we apply the traditional tests it is
readi |y apparent that the record is replete wth
evi dence establishing a nost substantial degree of
contribution or dependence.

Both Wnn and SRI had conmon officers and
directors indicating that the conpanies shared a
strong central managenent. These executive officers,
and other high [evel Wnn enpl oyees, were involved not
only in major policy decisions with respect to SRI,
but also participated directly in SRI's day-to-day
operations. Central executive officers such as Wesley
Bel | wood, president of Wnn, Donald Smth, treasurer,
of Wnn, Alfred Mchaud, Vice president of marketing
for Wnn, and numerous others were directly involved
in all aspects of SRI's -day-to-day operation. The
financial support SRl received from Wnn, whether
directly in the form of cash advances, or indirectly
through loans obtained at favorable interest rates on
the basis of Wnn guarantees, and the insurance which
SRI was able to obtain because of Wnn's prior expe-
rience ratings are of particular significance. Wnn
executives and enpl oyees devel oped, inplenented,
directed, supplied and controlled SRI's substantia
advertising canpaign and public relations efforts.
It was also Wnn executives who negotiated and
renegotiated the essential food service contracts
for SRI's operations. In fact, it is evident that
Wnn performed every conceivable normal line or staff
function which SRI," had it been truly independent,
coul d have been expected to performfor itself such
as accounting, personnel, insurance, |egal, purchasing,
advertising and financing. On the other side of the
coln, SRl provided a much needed outlet for Wnn's
| ong-term diversification efforts

For the above reasons we believe that during
t he apgea] years a significant degree of substantial
contribution or dependence existed between SRl and

Wnn.

Wth'respect to the three unities test
respondent contends that unity of operation and unity
of use were not present since there was no central
executive force and because SRI's student residence
busi ness was not incorporated into Wnn's general
system of operations. W disagree.
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1 Central to respondent's argunment is its
assertion that Ron Wiite, rather than any of Wnn's
executives, was the central force behind SRI's
operations. 'This argument is not supported by the
facts. -

During theentire tinme Wiite was president
of SRI, his duties and responsibilities were clearly
defined and limted. H's specific responsibility was
limted to supervising the day-to-day construction.
He reported personally to Wnn officers on a weekly
basis and was advised on day-to-day decisions through
t el ephone and' personal contact with Wnn executives.
He had no authority to make any policy decisions wth-
out the approval of Wnn managenent. He could not
wite SRI checks or draw on SRl credit by hinself. He
had no control over SRl finances or budget. Once the
construction phase was conpleted early 1n 1967, Wite's
participati on became even' nore attenuated. Due to his
total involvenent with unrelated projects, he was
renmoved as president of SRl in July 1967. O course,
construction was only one phase of SRI's activities.
Just as inmportant to SRI's existence was the nego-
tiation of financing, the procurenment of insurance
public relations, pronotional activities, the nego-
tiation of food service contracts, and the provision

for general corporate services such as accountin?
payrol |, and nmanagenent. As related above, all These

aspects of SRI's business were conducted in accordance
with Wnn's general system of operation and were
handl ed by Wnn executives and enpl oyees, not by Wite.

In view of the factors which we have dis-
cussed with respect to the contribution or dependency
test, and to "a nore limted extent inmmediately above,
it is evident that alnost total integration of al
line and staff functions existed between SRl and Wynn.
It is also apparent that these functions were fully !
i ncorporated 1nto Wnn's general system of operation.
Therefore, we nust conclude that unity of use and unity
of operation existed to a degree sufficient to establish
a unitary business.

For the reasons set out above it is our
determ nation that SRI and Wnn were engaged in a
unitary business during the appeal years. Accordingly,
respondent's action in this matter nust be reversed.
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"ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T IS HEREBY ORDERED, ADJUDGED AND DECREED
pursuant to section 26077 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board in
partially denying, to the extent of $13,108.67 for
the income year 1966 and $22,302.15 for the incone
year 1967, the clains of’'Wnn Q1| Conpany for refund
of franchise tax in the amounts, of $29,450.00 and
$47,708.22 for the incone years 1966 and 1967,
- respectively, be and the sanme is hereby reversed.

Done at Sacranento, California, this 6th
day of February , 1980, by the State Board of Equalizati on.

Chai r man
Menber
Menber
, Member
,  Menber
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