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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeals of )
)
OLEN H. AND E. SM TH )

For Appel | ants: Oen H Smth, in pro. per

For Respondent: Jon Jensen
Counsel
OPI1 NI ON

These appeals are nade pursuant to section
18593 of the Revenue and Taxation Code from the actions
of the Franchise Tax Board on the protests of Oen H
and E. Smth against proposed assessnents of additiona
personal incone tax and penalties as foll ows:
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Year Agggggﬁggt Penal ty
1972 (0len H. Snmith) $618. 03 $309.01
1974 (A en H Snith) 728. 80 182. 20
1975 (0len H. -and E. Smith) 432. 06 216.03

‘Informati on was received by respondent
Franchi se Tax Board, indicating that wages in the
amount of $14,589.32 were paid to appellant Oen H
Smith during 1972. Respondent then searched its files
and was unable to locate a return from appellant for
that year. On December 4,. 1975, respondent issued a .
notice of proposed assessnent for the year 1972
including penalties for failure to file a return and.
failure to file a return upon notice and denand.

For simlar reasons subsequent notices of
proposed assessment were issued to appellant Oen H.
Smith for 1974, and to appellants Oen H and E. Smith
for 1975. The proposed assessnment for 1974 included a
penalty for failure to file a return. The one for
1975 included penalties for failure to file a return
and failure to file a return upon notice and demand.

Al'l three proposed assessnments were protested,
the claimbeing made that apersonal incone tax return
was filed and the tax liability paid for each of the
years in question. Additionally, it was clained that
no notice and demand to file a return was received
either for the year 1972 or the year 1975.. However
no substantiation of any of these assertions was
presented by the appellants. Respondent therefore
deni ed each of the protests, and appell ants appeal ed.

Wth respect to the proposed assessment for
1972, we note that a nodification is in order. Respondent
has | earned froman Internal Revenue Service Wage and
Tax Statement that appellant was married in 1972 and
that his enployer witheld $78.62 in California personal
incone taxes. Additionally, further review of appellant's
case has revealed that' he did not receive a notice and
demand for that year. Taking these factors into account,
respondent concedes that the tax liability for 1972
shoul d be $206.19 (corrected additional assessnent of
$164.95 and 25 percent delinquency penalty of $41.24).
The proposed assessnments for 1974 and 1975 remain as
originally propounded.
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The remaining issues, therefore, are whether
appellants filed, for each of the years in question, a
personal income tax return and paid the entire anount
of tax due; and whether they received a notice and
demand to file a return for the year 1975.

In regard to the year 1972, aﬂpellant
Oen H Smith has submtted only a copy o amﬁayrol
check stub for the week ended May 28, 1972, i ch
shows that $1.43 was withheld from his wages for that
period for paynent of California income taxes. Wile
this appears to establish that some tax was w thheld
from appel l ant' s wages during 1972, respondent has

al ready recognized this in agreeing to the reduction
of the proposed assessnent for that year to take into
account the entire amount of taxes w thheld from
appel lant's 1972 wages. The submtted document does
not establish that appellant's tax liability for 1972
was not greater than the anount of tax w thheld, nor
does it tend to establish that appellant filed a 1972
tax return.

Wth respect to the years 1974 and 1975,
aﬁpellants have submitted no evidence in support of
thelr contentions.

It is well settled that findings of the
Franchi se Tax Board in assessing taxes and penalties
are presunptively correct and that a taxpayer disputing
an assessnent has the burden of proving it incorrect.
(Appeal of Harold G Jindrich, cal. St. Bd. of Equal.
ApriT 6, 1977, Appeal of David A and Barbara L. Beadling
Cal. St. Bd. of Equal., Feb. 3, 1977.) Mere uncorr ob-
orated assertions by appellant cannot sustain this
burden of proof. (Appeal of Sarkis N. Shnavoni an,
Cal. St. Bd. of Equal., ril o6, 1977, ﬁQEeal of
Wng Edwi n and Faye.Lema |. St. Bd. o qual .
Sept. 17, 1973.)

Since appellants have not submtted evidence
for any of the years in question rebutting the proposed
assessnents, such Proposed assessnments must be sustai ned
to the extent nodified above for 1972, and in full for
1974 and 1975.
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ORDER

Pursuant to the views expressed in the
opi nion of the board on file in this proceeding, and
good cause appearing therefor,

I T I'S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation
Code, that the action ofthe Franchise Tax Board on
the protest of Oen H and E. Smth against proposed
assessments of additional personal income tax and
penalties as follows:

Year »\ Aspggggrsrgﬁt Penal ty
1972 (Aen H Snith) $618. 03 $309. 01
1974 (Aen H Snith) 728. 80 182. 80
1975 (Aden H and E Smth) 432. 06 216.03

be and the sane is hereby nodified to reflect the
conceded reduction of the proposed assessment and
E)enalty for 1972. In all other respects the action of
he Franchise Tax Board is sustained.

Done at Sacranento, California, this 8th day

of January » 1980, by the State Board of
Equal i zati on.

Chairman

Member

Member

Member

, Member

-26-



