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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of )
)
SARA J. PALEVSKY )

For Appel | ant: Larry E. Martindale
Certified Public Accountant

For Respondent: David M Hi nnman
Counsel

OPI1 NI ON

This appeal is made pursuant to section 18594 of
t he Revenue and Taxation Code fromthe action of the Fran-
chise Tax Board on the protest of Sara J. Pal evsky agai nst
proposed assessnments of addktional personal inconme tax in
the amounts of $565.46, $857.89, $755.69, and $943.93 for
the years 1971, 1972, 1973, and 1974, respectively.
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The question presented is whether certain paynents
appellant received from her ex-husband pursuant to a property
settlenent agreenent constituted gross I ncome for tax purposes.

On March 24, 1971, an interlocutoryNLudgnent of
di ssolution of the marriage of appellant and Max Pal evsky was
filed in Los Angel es County Superior Court. I ncorporated in
the judgnment was a stipulated property settlenment agreenent
containing separate provisions dividing the! spouses’ comunity
property and providing for spnusal support. According to the
agreenent, Max was to pay appellant $2,500.00 a nonth for
spousal support, consisting of $2,083.33 per nonth for genera
support and $416.66 per nmonth for appellant's medical care.

Max al so agreed, with respect to the nonthly paynments or
$2,083.33 for general support, that he would claiman incone
tax deduction for only two-thirds of such paynents.

I n accordance with the agreenent, Max paid appel | ant
$2,500.00 per nonth from March 1, 1971, through the end of
1974. Al though appellant received a total of $25,000.00 in
1971 and $30,000.00 in each of the years 1972-1974, she
reported as incone only $18,056.00 for 1971 and $21,667.00
for each of the years 1972-1974. After auditing appellant's
returns for all four years, respondent determined that the
full amount of the payments appellant received from Max in
each year were includible in her incone because the Paynents
constituted "periodic paynents"” wthin the neaning of Revenue
and Taxation code section 17081. This determnation led to
t he deficiency assessnents now i n question.

~Revenue and Taxation Code section 17081, subdi vision
(a), provides, in relevant part:

| f under a decree of dissolution ...,
one spouse is to nake periodic payments, to
the other spouse, the gross income of the:

spouse receiving such paynent shall include
such paynments ... received after such decree
in discharge of ... a legal obligatioa which

because of the nmarital or tfamly relationship,
Is inposed on or incurred by the other spouse
under the decree or under a witten instrunent
i ncident to such divorce

Al t hough appel l ant contends that the unreported
one-third of Max's general support paynments was intended to
be a division of the spouses' comunity property, it is clear
that this was not the case. The property settlenment agreenent
clearly denom nated all of these paynments as spousal Support
paynments, and provided that they would cease it appellant
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died or remarried. Such a termination provision indicates
that the payments were in recognition of Max's obligation to
support appellant, and it establishes that®the nonthly
payments were "periodic paynents" rather than install nment
payments in discharge of a specific principal sum 1
(Appeal of Mriam (ol denberg, Cal. St. Rd. of Equal., Jan. 4,
1966; see also Appeal of Anelia L. MacConaughey, Cal. St. Bd.
of Equal., Cct. ~7, 1952; cf. Appeal of Joel G and Ruth |
Cleugh, et al., Cal. St. Bd. of Equal., April 6, 1977.)}

¥ Qur conclusion that the full amunt of Max's

paynments constituted "periodic paynents" taxable to appell ant
Is not altered by the portion of the agreenent whereby Max
agreed not to claiman income tax deduction for one-third of
hi s general suggort aynents.  (Under Revenue and Taxation
Code section 17263, X is entitled to deduct support pay-
ments to appellant if they constitute gross inconme to her under
section 17081.) The dissolution decree which incorporates
this agreement does not purport to require the Franchise Tax
Board to relieve appellant froma portion of her legitimte
tax liability, but sinply provides that Max will not "claint
a deduction otherw se allowed him by the Revenue and Taxation
Code. (See Appeal of Fred and Joan wiese, Cal. St. Bd. of

' Equal ., Gct. 7, 1974; Appeal of Paul A Pflueger, Jr., Cal.
st. Bd. of Equal., March 26, 1974.) _Such an_agreement is
:neffective to override the substantive provisions of the tax
aw.

_ ~ For the reasons expressed above, respondent's
action in this matter will be sustained.

ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,
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I T IS HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 1.8595 of the Revenue and Taxation
Code, that the action of the Franchise Tax 130ard on the
protest of Sara J. Palevsky against proposed assessnents
of additional personal incone tax in the amunts of
$565. 46, $857.89, $755.69, and $943.93 for the years 1971,

1972, 1973, and 1974,. respectively, be and the sane is hereby
sust ai ned.

Done at Sacranento, California, this 16th day of
August , 1979, by the State Board of Equalization.

Chai r man

Member

Member
7, Menber

, Menmber
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