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OPI1 NI ON

This appeal is made pursuant to section 26077 O
t he Revenue and Taxation Code 1/ fromthe action of the Fran-
chi se Tax Board in denying the-claimof Seaside Extended Care
Center for refund of a ﬁenalty for late payment of tax in the
anmount of $169.75 for the income year 1975.

1/ Al statutory references are to the Revenue and Taxation Code
unl ess otherw se indicated.
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Appel lant, a California corporation, comenced doing
business in this state on April 7, 1971. Its principal business
activity is the providing of conval escent care. Appellant
elected to file its California franchise tax returns on a cal endar
year basis. On March 13, 1976, appellant tinmely requested an
extension of tinme, until June 15, 1976, in which to file its
franchise tax return for the incone year 1975. ApFeIIant expl ai ned
therein that its accounting information was inconplete: it
indicated further that its total expected tax for the year
1975 was $200, and that $200 in estimated tax had previously
been paid. 2/ Respondent granted the extension request.

On June 15, 1976, within the extension period, appellant
filed its 1975 return. The return reflected a self-determ ned
tax liability of $5,797, estimated tax prepaynents aggregating
$2,402 (equal to the anount of tax liability for the previous
year), and a bal ance due of $3,395, which was paid with the
return. Concluding that the provisions of section 25934.2
merelapplicable, respondent thereafter inposed the disputed
penal ty.

_ Section 25934.2 of the Revenue and Taxation Code
provides, in pertinent part: .

(a) If any taxpayer fails to pay the
amount of tax required to be paid under
Sections 25551 . . . by the date prescribed
therein, then unless it is shown that the
failure was due to reasonabl e cause and
not willful neglect, a penalty of 5 ﬁer-
cent of the total tax unpaid as of the
date prescribed in Sections 25551 ...
shal | be due and payabl e upon notice and
demand from the Franchise Tax Board.

2/ In the request form provided by respondent and used by
appel lant, respondent clearly indicated that a remttance .
shoul d acconpany the application if estimated tax payments
do not equal the expected tax for the year, and that if
tax is underpaid as of the original due date a penalty
I's assessabl e.
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_ Section 25551, which is applicable to appellant,
provi des:

Except as otherw se Brovided in this
chapter, the tax inposed by this part shall
be paid not later than the tine fixed for
filing the return §detern1ned wi t hout regard
to any extension of tinme for filing the

return). (Enphasi s added.)

_ During the period in question, section 25402
provided, in pertinent part:

A reasonabl e extension of tinme for filing
the return may be granted by the Franchise
Tax Board whenever in its judgnent good
cause exists. 3/

The normal due date for filing appellant's return
for the incone year 1975 was March 15, 1976. (Rev. & Tax.
Code, § 25401, subd. (a).) Since appellant failed to pay
$3,393 of its total franchise tax liability for that year
until June 15, 1976, respondent's inposition of the penalty
for late payment of tax was proper, unless such untinely
payment was due to reasonable cause and not due towillful
neglect. On the basis of the record before us, there appears
to have been no willful neglect on the part of appellant.
However, appellant bears the burden of proving that both of
those conditions existed. (Rogers Hornsby, 26 B.T.A 591 (1932);
see Appeal of Telonic Altair, Tnc., Cal. St. Bd. of Equal.
My 4, 1978.) Tn order to establish reasonabl e cause, the tax-
payer nust show that its failure to act occurred despite the
exerci se of ordinary business care and prudence. (See Sanders
v. Comm ssioner, 225 F.2d4 629 (10th Cr. 1955), cert. den.
350 U S. 967 100 L.Ed. 8391 %1956); Appeal of Cerwin-Vega
International, Cal. St. Bd. of Equal,, Aug. 15, 1978; Appeal of
International Wod Products Corp., Cal. St. Bd. of Equérgf_—_—_
Feb. 19, 1974.)

Appel | ant contends that reasonable cause existed
for the untinely payment. |t maintains that at the tine of
requesting the extension the anmount of taxable income could
not be determ ned because of the inexperience of the new
bookkeeper but that it was expected the taxable income woul d
be approximately the same as in 1974. Consequently, it suggests
that additional time should be provided without penalty where,
under such circunstances, nore time is needed to deternine
taxabl e income accurately. Mreover, appellant urges that if
good cause existed for granting the extension request, reasonable

' pursuant to the present |anguage of this provision the
establ i shnent of good cause is not required.
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cause nust al so have been established for the untinely
payment .

The duty of preparing and filing a corporate return

and paying tax when due primarily rests upon the responsible
executive Officers of the corporation and such responsibility

Is not to be taken lightly. As a general rule, there is an
absence of reasonabl e cause when clerical help fail to pay

tax when due; noreover, the fact that business conditions prevent
the hiring of sufficient clerical or pro-fessional help to timely
conpil e the necessary information does not, of itself, constitute
reasonabl e cause. (See Pioneer Autonobile Service Co., 36

B.T.A 213 (1937); Appeal of Tnternational Wod Products Corp.,
supra.) That is not to say, however, that under the fTacts of
aparticular case there cannot be a showing that the conduct

of the responsible corporate officers neverthel ess anounted

to the exercise of reasonable care suffic-ient to attribute

| ate paynent to a reasonable cause. (See, e.g., United Aniline Co.,
| 62,060 P-H Meno. T.C (1962), affd. on other grounds, 316

F. 2d 701 (1st Gr. 1963); Hammonton |nvestnent and Mrtgage Co.
159,212 P-H Meno. T.c. (1959), affd. on other grounds, 284

F.2d 950 (3d Gir. 1960).) ‘

In the instant appeal, however, the appellant has
offered no evidence that its responsible corporate executives
did anything nore than del egate the responsibility of paying
the tax to a new bookkeeper whose inexperience allegedly pre-
cluded timely payment. Consequently, the existence of reasonable
cause has not been established. See also Appeal of Citicorp
Leasing, Inc., Cal. St. Bd. of Equal., Jan. 6, 1976, Appeal
Electrochimica Corporation, Cal. St. Bd. of Equal., AdGg. 3,
19/70.)  Furthernore, despite respondent's printed warning on
t he extension application form concerning payment require-ments,
appellant estimated its expected tax to be the m ninmum of $200,
and stated that anmount had previously been paid; when it had
actual |y nade estimated tax prepayments aggregating $2,402.

This indicates that at the tine appellant filed its request
for an extension it made no serious attenpt to ascertain the
amount of its expected tax liability (see also Appeal of
Avco Financial Services, Inc., Cal. St. Bd. of Equal., May 8,
1979.)

. Moreover, reasonable cause for |ate paynent is not
automatical ly established by the fact that there was good cause
for granting an extension. Section 25551 requires payment of
the tax not later than the tine fixed for filing the return.
That section specifies that this will not be altered by any
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extension of time for the filing of the return. It was there-
fore anticipated by the Legislature that a penalty could be

I nposed notwi thstanding the granting of an extension of tine
for filing. Thus, the "good cause" under the prior |aw which
supported a filing extension operated independently of the
"reasonabl e cause” necessary to avoid the underpaynent penalty.
The burden still rested with appoellant to denonstrate that

the failure to pay the entire anount of the tax by the regul ar
due date of the-return was due to reasonabl e cause

For the foregoing reasons, we nust sustain respondent 's
action.

ORDER

Pursuant to the views expressed in the opinion of
the board on file in this proceeding, and good cause appearing
t herefor,

| T IS HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 26077 of the Revenue and Taxation Code,
that the action of the Franchise Tax Board in denying the claim
of Seaside Extended Care Center for refund of a penalty for
| ate paynent of tax in the amount of $169.75 for the incone
year 1975, be and the sane is hereby sustained.

Done at Sacramento, California, this 16th day of
August , 1979, by the State Board of
Equal i zati on.
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