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OP1 NI ON

This aqpeal IS nmade Pursuant to section 18594 of
t he Revenue and Taxation Code Tromthe agtlon of }he Francm
Tax Board on the protest of Robert M Rose " Si [ ver aga|ns

grogosed assessment of additional personal incone tax of
$657 including penalty, for the year 1971.
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pe-llants filed their 1971 state incone tax return
inJuly 1973. They did not item ze their deductions since
the anmpunt of their adjusted gross income was such that use
of the standard deduction resulted in no tax liability.

In 1975 the Internal Revenue Service reported to
respondent several adjustnments nmade to appellants' 1971 federa
return. The report indicated that appellants had consenteg
to all the federal adjustments in March 1975. I'n August 1975
respondent issued its proposed assessnent based upon the federal
report. However, certain item zed deductions, not described
in the record, which the federal authorities allowed were dis-
allowed under California law. A business |oss deduction of
$14,414.00 resulting froma comodities sale was disallowed
by both authorities. In addition, respondent assessed a 25
percent penalty for failure to file a timely return.

Appel  ants questioned the tineliness of the assess-
nent, as well as the adjustnents and inposition of the penalty.
Respondent sent appellants a letter in Decenber 1975, expl ain-
ing the adjustments and requesting a schedule of itemized
deductions.” \Wen no response was received, the assessments
were affirmed and this appeal followed.

The issues to be decided are: (1) whether the pro-
posed assessment is barred by the statute of limtations; (2)
whet her respondent properly applied the federal adjustnents;
(3) mﬁfther the 25 percent” late filing penalty was properly

i nposed.

W have concluded that all three questions may be
di sposed of easily. First, Revenue and Taxation Code section
18586 provides that "notice of a proposed deficiency assess-
ment shall be mailed to the taxpayer within four years after
the return was filed." Clearlr, the proposed assessnent here
was well within the statutory [imts.

. Second, appel | ants’' have the.burden of establishing
error in respondent’s determnation of a deficiency based upon
federal adjustments. (Rev. & Tax. Code, § 18451.) Here, appel -
| ants not only conceded the adjustnments at the federal |evel
but have also failed to submit any evidence showi ng their
entitlenent to the disallowed business |oss deduction. There-
fore, the assessment nust be accepted. (Appeal of Janes A

McAfee, Cal . St. Bd. of Equal., Feb. 3, 19/7.)

~ Finally, Revenue and Taxation Code section $18681,
subdi vi sion (a), PfOVIdeS a penalty for failing to file a
timely return, unless the taxpayer shows "that the failure is
due to reasonabl e cause and not due to willful neglect."
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Appel | ants have given no explanation for the filing of their
1971 return nore than a year after the due date. Therefore
the penalty was properly inposed.

For the above reasons, respondent's action in this
matter nust be sustained.

ORDER

Pursuant to the views expressed |n the opinion of

the board on file in this proceeding, and good cause appearing
therefor,

| T 1'S HEREBY ORDERED, ADJUDGED AND DECREED,
?ursuant to section 1'8595 of the. Revenue and Taxation Code,
hat the action of the Franchise Tax Board on the protest of
Robert M and Rose Silver against a grogosed assessnment of
addi ti onal personal income tax of $657.35, including penalty,
for the year 1971, be and the sane is hereby sustained.

Done at Sacramento, California, this 28th day of
June » 1979, by the State Board of Equalization.
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