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OPI1 NI ON

This appeal is made pursuant to section 25667 of
the Revenue and Taxation Code from the action of the Franchise
Tax Board on the protest of MI|waukee Professional Sports and
Services, Inc. against proposed assessnents of franchise tax
and penalties for failure to file tinmely tax returns in the
total amounts of $2,529.80, $3,480.66, and $3,703.56, for the
income years ended May 31, 1970, 1971, and 1972, respectively.
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This appeal presents the threshold inquiry whether
appel lant is subject to either the California franchise tax
or the corporate income tax. Thereafter,. we nust consider
the application to a professional basketball club of various
provi sions of the Whitorm Division of Income for Tax Purposes
Act (UDITPA). (Rev. & Tax. Code, §§ 25120 - 25139.)

Appel l ant, a Wsconsin corporation, ows and operates
the MIwaukee Bucks, a professional basketball club, as a nem
ber of the National Basketball Association (NBA). Appellant's
honme arena is in M|waukee. Two of the nenber clubs of the
NBA during 1970 and 1972, the Los Angeles Lakers and the San
Francisco Warriors, plus the San Diego Rockets during 1971
only, had hone arenas in California. Accordingly, the Bucks
cane to California as a visiting club during those regul ar
seasons and,, when required, during the post-season play-offs.
During 1970, 1971 and 1972 the Bucks played 9 games out of
100, 12 ganes out of 104, and 10 games out of 96, respectively.,
in California. Although the total ganes set out above include
t he Bucks' preseason exhibition ganmes, none of those ganes
were played in California during the appeal years. Generally,
under NBA rules, each team plays the sanme nunber of ganes with
opposi ng teans away from home as it plays at hone. occasl on
however, there is an odd nunmber of games. In the event of an
odd nunmber of regul ar season ganes the hone and amay ganes

e

are bal anced, to the extent possible, in the schedule for sub-
sequent seasons.

Under the rules of the MBA, a visiting team does
not share in the gate receipts froma gane away from home.
The hone teamis entitled to all the gate recelpts, and is
not required to nmake even a m ni mum paynent to the visiting
team  Thus, appellant did not receive any of the receipts
fromganes it played in California or other states when it
was the visiting team However, it received all of the
recei pts fromganes it played in its hone arena agai nst teans
from other states, including those from California. There is
one apparent exception to this policy involving play-off ganes.
In the case of an odd nunber of play-off ganmes, after the
| eague receives its 45 percent share, the home teamreceives
$1,250 plus 25 percent of the gross %Fte recei pts. The remain-
ing recei pts are then shared equal |y between the home team
the visiting team and the [|eague.

Wth respect to gate receipts, the rules of the NBA
differ fromthose of some other professional sports where, by
| eague rule, the visiting teamand the honme team share the
gate receipts in sone predetermned manner. For example, I N
professional football the visiting teamreceives either a flat

fee-or 40 percent of the gate receipts while the' hone team
retains 60 percent.
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Afpellant is also conPensated for the right to broad-
cast and televise its basketball games. Appellant is paid by

| ocal Wsconsin radio stations which broadcast both its home
games and its away ganes. Appellant also receives amounts

for the right to telecast its ganes to an audience in the MI-
waukee area.

APpeIIant al so shares in the proceeds fromthe NBA's
national television contract with the major television networks
whi ch tel ecast selected games during the regul ar season and

t he chanpionship play-offs. During any single season, the
ganes selected may or may not include the Bucks and may or

may not be played in California. Appellant would recelive its
share of national television revenue even if it did not aPpear
in any nationally televised gane. The contract treats al

tel evised games alike as far as appellant is concerned. Appel-
lant's income fromthe national television contract does not
depend upon whether the televised ganes involve the Bucks,
involve a California team are played in California, are tele-
cast from California, or are received by a California audience.

W sconsin taxed 100 percent of appellant's incone
pursuant to a three-factor fornula simlar to the standard
three-factor fornula provided for under California law.  Appel-
| ant paid the Wsconsin tax when due.

Respondent determ ned that, during the years in
i ssue, appellant was subject to the franchise tax and directed
appellant to file returns for those years. Appellant refused
and respondent issued deficiency assessments and. penalties
for failure to file timely tax returns. In conputing the
defi ci enci es res?ondent determ ned that application of the
standard UDI TPA fornula woul d apportion no income to California
al t hough appel | ant had engaged 1 n substantial activities within
this state. Accordingly, respondent devised a special appor-
tionment fornula under the authority of section 25137 of the
Revenue and Taxation Code. The special formula, which utilized
t he average of the gross receipts (sales), payroll and property
factors as a basis to calculate appellant's taxable income
apportionable to California, is described in detail bel ow

Sal es Fact or

1. Nunerator.

_ (a) Gate receipts--Forty percent of the gross gate
recei pts (less sales tax and | ess a 45 percent deduction paid
to the NBA in the case of play-off ganes) generated from
regul ar season, play-off and exhibition games when the Bucks
played the California teans in its hone arena as a neasure of
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the portion of appellant's revenue-generating business activity
attributable to California

(b) Radio and television receipts--A portion of the
i ncome appel | ant derived from such broadcasts based on the
ratio of the nunber of regular season, play-off and exhibition
games appellant's club played in California to the total num
ber of regul ar season, play-off and exhibition ganes it.played
multiplied by its total receipts fromradio and tel evision
br oadcast s,

2.- Denom nator.

(a) Gate receipts--Sixty percent of the regul ar
season and exhibition games' gross gate receipts and 60 percent
of the play-off games' gate receipts (less the aforementioned
| eague paynent) generated fromall of the Bucks' home ganes;
plus, 40 percent of the gross gate receipts from regular season
and exhi bition ?anes and 40 percent of the play-off ganes'
gate receipts (less the aforenentioned |eague paxnﬁnt) gener at ed
fromall of the Bucks' home ganes as a measure of the portion
of appellant's revenue-generating business activity attributable '
to states other than Wsconsin. _

~ (b) Radio and television receipts--Al radio and
t el evi sion broadcast receipts.

Respondent originally included in the numerator of
the sales factor 40 percent of the gross gate receipts, as
adj usted, when the Bucks played the California teanms in Cali-
fornia, and.included in the denom nator 40 percent of the gross
gate receipts, as adjusted, generated from ganes the Bucks
pl ayed in states other than Wsconsin. In order'to avoid
al l eged adm nistrative and confidentiality problens pertaining

to the acquisition of such information, however rengndenh's
fornmula has been nodified asset forth above. Respondent has

conceded that, if it prevails on this aspect of the appeal, .
the proposed assessnents will be increased or decreased, as 3
the case :may be, to reflect the corrected position, unless,

ifits position is sustained in its entirety, such assessments
are increased above the anounts now stated.” In that case

t he proposed assessnments will not be increased.

Payrol | Factor

_ Respondent conputed the numerator by multiplying a
ratio of the working days appellant's players, trainers and
coaches spent in California to total working days spent every-
where times the total wages they were paid. The denoni nator
was total wages paid the players, trainers, coaches and al
ot her enpl oyees.
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Property Factor

_ Since appellant did not own or rent any real or
tangi bl e personal property in California, the parties are in
agreenment that the property factor was zero.

The initial issue with which we are presented is
whet her appellant is subject to the franchise tax.

Section 23151 of the Revenue and Taxation Code pro-
vides that every corporation doing business in California,
with exceptions not here material, shall annually pay to the
state, for,the privilege of exercising its corporate franchise
within this state, a tax according to or neasured by its net
income at the prescribed rate upon the income for the preceeding

year. "Doing business" is defined as "actively engaging in
any transaction for the purpose of financial or Fecuniary gain
or profit." (Rev. & Tax. Code, § 23101.) If all the corpora-

tion's business is done in California, the tax shall be conputed
on its entire net incone; if not, the tax shall be conputed

on that portion of the corporation's net income derived from

or attributable to sources within this state. (Rev. & Tax.

Code, § 25101.) In any event, each such corporation annual |y
shal|l pay the mnimumtax for the privilege of exercising its
corporate franchise within California, (Rev. & Tax. Code,

§ 23151.)

If appellant's California activities constitute |oca
intrastate activities, the franchise tax applies tc those activ-
ities. (Mat son Navigation Co. v. State Board of Equalization
3 Cal. 2d 1 [43 p.2d 8057 (1935), affd., 297 U S. 441 [80 L.

Ed. 7911 (1936).) In determ ning whether appellant's |ocal

activities constitute intrastate comrerce, it is sufficient

if only sone, as opposed to all, activity within California

constitutes intrastate conmmerce. (Mat son Navi gation Co. V.

State Board of Equalization, supra; see also BassS, Ratcliff &

%ﬁett?n v. State Tax Commssion, 266 U S. 271 [69-L. Ed. 2821
924).)

In assertin% that the franchise tax is applicable,
respondent contends that appellant is engaging in intrastate
commerce by entering California for the specific purpose of
engaging in professional basketball ganes. In support of its
position, respondent relies on an opinion of the California
Attorney General, and the cases cited therein, which concluded
t hat professional baseball corporations entering California-
for the specific purpose of engaging in baseball games Were
transacting intrastate business within the meaning of section
6403 of the Corporations Code. (45 ops. Cal. Atty. Gen. 11
(1964).) Al'though the Attorney General's opinion involved
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the qualification requirements of a foreign corporation as
set out in the Corporations Code, rather than the applicability
of the franchise tax, the test for intrastate activity is the
sanme: the existence of |ocal business activities separate

and apart from interstate conmerce. (Anerican President Lines,
Ltd. v. Franchise Tax Board, 3 Cal. App. 3d 587, 597 [83 Cal
Rptr. 7021 (1970).)

Appel I ant, on the other hand, argues that the
franchi se tax does not apply since its business is solely an
interstate business. In support of this proposition appellant
relies on Washi ngt on Prof essional Basketbal|l Corp. v. Nationa
Basket bal | Association, 147 F. Supp. 154 (S.D.N.Y. 195.6)
State v. MTwaukee Braves, 31 Ws. 2d 699 [144 N.W.2d4 11 (1966),
two cases-holding that professional athletic'teans were engaged
in interstate commerce within the meaning of certain antitrust
statutes. Appellant also attenpts to distinguish the Attorney
General 's opinion and the cases cited therein. Appellant's
position in this regard may be summarized as follows: Al though
concluding that visiting professional baseball teams were not
engaged exclusively in interstate commerce but were al so trans-
acting intrastate business in California, the opinion specific- .
ally stated that the baseball clubs "derived substantial revenues"
fromparticipating in California games. This finding reflects
the fact that visiting professional nmajor |eague baseball clubs
shared the gate receipts in a ﬁredetern1ned manner wWth the
hone teans. = By contrast, in this appeal, when appellant is a
visiting team it does not share in the gate receipts from
any ganes in Caljfornia or el sewhere: therefore, appellant
conclTudes that it did not derive any revenue within California
and that the franchise tax is inapplicable.

It is well settled that the business of professional
sports, as well as other professional entertainment activities,
constitutes interstate commerce W.thi.n_the_nmeanina of the
Sherman Act. (15 u.s.c.A.§ 1 et seq.) (See, e.g., Radovich
v. National Football League, 352 U.S. 445 [1 L. £d. 24d4456]
(1957); United States v._International Boxing Cub, 348 U S
236 [99 . Ed. 2907 (1955); Washington Professional Basket bal
Corp. . National Basketball Association, supra; see also

hited States v. Shubert, 348 U'S. 222 [99 L. Ed. 2791 (1955);
Interstate Anusenent Co. v. Albert, 239 U S. 560 [60 L. Ed.

439] (1916); Carrol v. Associated Misicians, 183 F. Supp. 636
(S.D.N. Y. 1960); State v. M T waukee-Braves, supra; but see
Toolson V. New York Yankees, 346 U S. 356 [98 L. Ed. 64] (1953) :

Federal Baseball Club v. National Leaque, 259 U.S. 200 [66 L.
Ed. 8981 (192Z2).) But it is equally clear that the actual
performance of these activities is a purely local affair.

(45 Ops. Cal. Atty. Gen. 11 (1964) relying on United States
v. International Boxing Cub,' supra; United StatéS v. Shubert,
supra; ITnterstate sement _Co. v. A bertf, supra, Carrol v
Associated Musicians, supra.) For e€xanple, in Shubert, supra,
348 U S. at'227, the Court stated:
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[Tlhe al | egations of the Governnment's
conpl aint bring the defendants within the
scope of the Sherman Act, even though the
actual perfornmance of a legitimte stage
attraction "is of course a local affair."”

Simlarly, while holding that professional boxing constituted
interstate commerce within the Sherman Act the court stated,
in International Boxing Cub, supra, 348 U S. at 241:

A boxing match - like the show ng of a.

notion picture (United States v. Crescent
Anuserment Co. 323 US 173, 183, 89 L ed 160,
168, 65 S & 254) or the performance of a
vaudeville act (Hart v. B. F. Keith Vaudeville
Exchange, 262 US 271, 67 L ed 977, 43 S C 540)
or the performance of a legitimte stage
attraction (United States v. Shubert, 348 US
222, 99 L ed 279, 75 S C 277) "is of course

a local affair.”

Again, while noting that, for the purposes of the antitrust
statutes, the entertainment and sports industries are part of
Interstate commerce, the court in-Associated Misicians; supra,
183 F. Supp. at 639, stated:

Nevertheless, it seems clear that the
actual performance of the engagenent
woul d be a purely local affair ....

Appel  ant woul d have us dism ss these cases as nere
dicta on the issue before us. However, we view them as nore
persuasive. Even if appellant is correct, upon analysis we
conclude that the "dictum" in these cases is sound. Appellant
has offered no contrary authority,

_ In a somewhat parallel vein appellant would distin-
gui sh these cases, as well as the Attorney General's opinion,
on the basis that in each one the professional involved received
conpensation at the situs of the performance. Although appel-
lant admts that it engages in activities in several States,
including California, 1t maintains that income is earned only
In Wsconsin, Since it does not share in the gate recelﬁts
when a visiting team retaining instead 100 percent of the
gate receipts when it is home team appellant argues that
Income is earned only in a single state - Wsconsin.

Ve do not agree with appellant's position. Appellant

is a professional basketball team The word "professional"”
pertains to an occupation, vocation or business pursued for a
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financial return. (Webster's Third New Internat. Dict. (1971)
p. 1811.) If the word "professional"™ has any neani ng when
applied to the performance of appellant's basketbali ganes,

It nust mean that appellant engages in these activities,
wherever perfornmed, for a financial return. It is the perfor-
mance of those activities in California and other states

where appellant is a visiting teamwhich is essential and
integral to appellant's earning of income. Wthout 'appellant's
performance as a visitin? teamin California and el sewhere it
woul d not be able to performin Wsconsin where it retains

100 percent of the receipts fromits hone ganes. This concl u-
sion is enphasized by the fact that, generally, the NBA rules
require each teamto play the sanme nunber of gamesw th opposi ng
teans away from hone as the team plays at hone. |n those occa-
sions where there is an odd nunber of ganes, the home and away
ganes are bal anced in the schedule for subsequent seasons.
Further enphasis is provided by the policy where &here is an
odd nunber ochIayfoff ﬁanes. Since this situation cannot be
rectified by adjusting the schedul e in subsequent seasons,

the visiting teamshares in the gate receipts.

We concl ude that appellant ‘%ngagedin professional ‘_
basketbal | games in California and other states, where it w
received no part of the gate receipts, in order to host an

equal nunber of ganes in Wsconsin, where it was authorized

to retain 100 percent of the gate receipts. Thus, +he right

to retain al1 of the gate receipts when it hosted California

teams in Wsconsin was based on activity that took place in

California. It follows that at |east some of appellant's

busi ness activities in California constituted intrastate

commerce; therefore, the franchise tax, properly apportioned

I's applicable.

Next, in determ ning whether the franchise tax was
properly apportioned, we nust consider the application of
various provisions of UDITPA to a professional athletic club.

Initially, apPeIIant attacks respondent's departure
fromthe standard fornmula because, under'the circunstances
presented by this appeal, the devel opnent of any special for-
mul a can be neither "reasonable" nor "equitable®" as required
by section 25137. More specifically, appellant argues that
since 109 percent of its income was apportioned to Wsconsin
pursuant to that state's thre'e-factor fornula, which-is simlar
to California's, respondent's adoption of a special formula
results in double taxation and violates the uniformty goal

of UDITPA.  Appellant concludes, therefore, that under these

ci rcunst ances any speci al formula is unreasonable on its face. ‘
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The first prong of appellant's attack is that
respondent's application of a special fornula results in
doubl e taxation which violates the Fourteenth Anendnent to
the United States Constitution. W believe that the adoption
of Proposition 5 by the voters on June 6, 1978, adding section
3.5 to article Ill of the California Constitution, precludes
our determning that respondent's adoption of a special formula
was unconstitutional. In any event, this board has a well-
established policy of abstention from deciding constitutiona
questions in appeals involving deficiency assessnents. See,
e.g., Appeal of Barton Industries, Inc., Cal. St. Bd. of Equal.
July 31, 1972.) This policy 1s based upon the absence of spe-
cific statutory authority which would allow the Franchi se Tax
Board to obtain judicial review of an adverse decision in a
case of this type, and our belief that such review should be
avai l able for questions of constitutional inportance. This
policy properly applies to this issue.

Next, appellant argues that any special fornula that
results in double taxation is inherently unreasonable and
inequitable. As we have concluded previously, at |east sonme
of appellant's business activities constitute intrastate com
merce which California is enpowered to tax. Since California
is authorized to tax these activities, we cannot conclude that,
on the basi s of aPpeIIant's doubl e taxation argunment, the adop-
tion of a special formula to apportion sone of appellant's
income to California is unreasonable on its face. Even accept-
ing some overlap, we cannot conclude that California, rather
than Wsconsin, was necessarily at fault. (Cf. Moorman Manu-
facturing Co. v. Bair, - US - [57 L. Ed. 2d 1971 (1978).)

[t Ts true that iflifornia had used Wsconsin's standard
formula, the risk of duplicative taxation by the two states
could have been avoided. But the risk might also have been
reduced had Wisconsin adopted a formula reflecting the f act
that a substantial part of appellant's business activity took
pl ace outside that state.

Finally, appellant contends that the use of a specia
fornula violates the uniformty goal of UDITPA. The |ack of
uniformty is, of course, undesirable and should be avoided
if at all possible, espepiall¥ where the standard allocation
and apportionment provisions tairly represent the extent of
t he taxpayer's business activity in the taxing state. However
the mere existence of the discretionary authority contained
in section 25137 suggests that absolute uniformty nmay be
unattainable in the admnistration of UDI TPA throughout the
various jurisdictions which have adopted it. |n certain unusua
situations one admi nistrator may conclude that the standard
formula applies to the business activity of a particular tax-
payer while another, for equally valid reasons, may determ ne
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that a special fornmula is necessary to fairly represent the.
extent of a taxpayer's business activity in that state. Wile
it would be presunptuous for us to speculate on Wsconsin's
action, we note that the uniform UDI TPA regul ations pronul -
gated by the Miultistate Tax Conm ssion, of which Wsconsin is
not amember, and adopted for the nmost part by California,
specifically nention that the business activities of profes-
sional sports teans nerit a special formla. (Cal. Admin. .
Code, tit. 18, reg. 25137, subd. (a) (art. 2.5) (applicable

to income years beginning after December 31, 1972).) In view
of this specific language in the regulations, it is apparent
that UDI TPA, as interpreted by the uniformregul ations, recog-
nized that the business activities of professional athletic
teanms were unique and required the devel opment of a speci al
formula to properly reflect such activity in the various states.

For these reasons we nust rﬁject appel l ant's argument
that any special formula is unreasonable on its face.

The next questions are whether a special' formula is
necessary in this case, and if so, whether respondent's special
formula i1s reasonabl e and proper under section 25137. ‘

A number of recent decisions have established that
t he special allocation and apportionment methods authorized
b% section 25137 may not be enpl oyed unless the party invoking
that section first proves that UDITPA's standard provisions
do not fairlv renresent the extent of the taxpayer's business
ractivity in California. (Appeal s of Pacific Tel ephone and.
Telegrraph co., Cal. St. Bd. of Equal., N%y 4, 1978; _Appeal of
Rever-e Copper and Brass, Inc., Cal. St. Rd. of Equal., July 26,
1977, Appeal of Danny Thomas Productions, Cal. St. Bd. of Equal..
Feb. 3,, 1977, Appeal of Donald M Drake Co., Cal. St. Bd. of
Equal ., Feb. 3, 1I977.) Responde:nt's position, in substance
is that the inpropriety of the standard formula in this case
is clearly established by its failure to apportion any incone
to California despite appellant's substantial business activ-
ities in this state. W agree with that position, for reasons
expressed' bel ow in our discussion of the sales and payrol
factors. That discussion will also consider whether the specia
formul a devi sed by respondent is "reasonable", as required of
al | special apportionment nethods authorized by section 25137,

SALES FACTOR

The standard ubiTPAa sales factor is a fraction whose
nunerator is 'the taxpayer's total sales in California during )
the income year, and whose denominator is the taxpayer's total ‘
sal es everywhere during that year. (Rev. & Tax. Code, § 25134.)
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The term "sales" includes all of the taxpayer's gross receipts
whi ch constitute business incone. (Rev. & Tax. Code, § 25120,
subd. (e).) Assum ng for the nonent that appellant's receipts
fromticket sales and radio and television contracts are busi-
ness income, they would all be includible in the denom nator

of the standard sales factor. As for the contents of the
nunerator, section 25136 provides that sales other than sales
of tangible personal property are in this state if:

(a) The income-producing activity is
performed in this state: or

(b) The incone-producing activity is
perfornmed both in and outside this state
and a greater proportion of the income-
producing activity is performed in this
state than in any other state, based on
costs of perfornance.

Under these two tests, none of the receipts in question qualify
as sales in this state. Consequently, the nunerator of the
standard sales factor is zero, and of course the factor itself
is then zero. Stated another way, the normal rules attribute
all of appellant's sales to Wsconsin.

The substance of respondent's objection to this result
I's that aPpeIIant receives incone fromplaying all of its games,
not just from those played in Wsconsin. In Trespondent's view,
the standard factor 1s unreasonable because it fails to reflect
that one-half of appellant's ganes are played outside of Wsconsin,
and that the playing of those ganes is essential to appellant's
right to receive any incone. pel I ant contends, on the other

hand, that the standard sales factor accurately attributes
allofitssales to Wsconsin since all of its receipts cone
fromthe ganmes played in M| waukee. Appellant also argues

t hat respondent's special sales factor is not reasonable and
thus is not authorized by section 25137. In order to resolve
these questions, we will exam ne each class of appellant's
recei pts separately.

Gate Receipts

W agree with respondent that appellant's hone gane
gate receipts should not be considered as arising solely and
exclusively fromthe playing of ganmes in MIwaukee. To do so
woul d ignore the reality that those Eanes constitute only half
of the total games played by the Bucks during the season, and
that the playing of the away ganes is a condition to appellant's
right to retain all of the gate receipts fromits honme ganes.

As we said earlier, appellant is a professional basket bal
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t eam whose activities, wherever perforned, are engaged in for
profit. Under the basic structure of the NBA, appellant always
receives a specific quid pro quo for Playing an away gane in
California or elsewhere. Basically, the qurd pro quo is the
right to play a matching gane agai nst that particular opponent
in MIwaukee. But when matching honme and away ganes are not
possible, as in the post-season play-off setting, the gate
receipts froman "odd" game are split between the honme and
away teans. Gate-sharing in this situation reinforces our
concl usi on that each hone game is not an isolated transaction
but rather is Fart of a matched pair of ganmes, each of which
is as essential to the production of inconme as the other.

This analysis |eads us to conclude that respondent
was correct in determning that some portion of appellant's
gate receipts is pyoper%%_attributable to the ganes the Bucks
played in California. is is not to say, however, that we
agree with the method of allocation respondent has sel ected.
On the contrary, we believe that respondent's nethod is arbi-
trary and unreasonable, and therefore is not authorized by

section 25137. It will be recalled that respondent's approach
was to include in the sales factor nunmerator 40 percent of
the gate receipts fromappellant's hone games against California .

opponents as a neasure of appellant's revenue-generating busi -
ness activity in California. The denom nator included 60 per-
cent of appellant's total gate receipts fromall its honme ganes,
pl us 40 percent of total honme gane gate receipts as a neasure
of appellant's revenue-generating business activity in states

ot her than Wsconsin. espondent apparent|ly adopted this
approach because professional football (and one professional
basebal | | eague) has a gate-sharing arran?enent calling for

the visiting teamto receive 40 percent of the gate receipts,
and respondent believed that this percentage was therefore
fairly reflective of the receipts attributable to appellant's
California activities and woul d al so effect uniformtreatnent
among al | professional sports.

We find respondent's reasoning unpersuasive. To
al l ocate appellant's %ate receipts in this manner sol el
because it 1s the nmethod adopted bg the National Footba
League strikes us as conpletely arbitrary and unsustai nabl e.
Nei t her are we inpressed with the necessity to treat all pro-
fessional sports exactly alike in this respect, especially
when it appears that there may well be materially different
econonm ¢ consequences flow ng from each sport's distinctive
treatnent of its gate receipts. For exanple, anNBA team t hat
is consistently able to generate higher gate receipts at hone
than its opﬁonents Is not required to share the fruits of its .
efforts with its |less successful rivals. One result of this Dt
policy may be that the success of an expansion teamis nore
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probl ematical than in football , where the gate-sharing
arrangenent causes the higher dramﬂn? teans to subsidize the
franchises with smaller stadiuns or less |local fan interest.
It shoul d also be noted that professional football does not
follow the MBA practice of uniformy scheduling natchﬁd Rah%s
of home and away ganes between each two opponents. The number
of "odd" games in football would seem naturally to call for
some sort of regular gate-sharing arrangenent, while basket-
bal |'s method of scheduling would require it only on rare
occasi ons.

Al t hough we have found respondent's basic position
on this issue unacceptable, respondent has suggested two alterna-
tive apProaches either of which would appear to be reasonabl e.
One woul d allocate the gate receipts according to the nunber
of "duty days"' the Bucks spent in California, as conpared to
duty days everywhere. The other would allocate the receipts
according to "game days" in California, as conpared to gane
days everywhere. Qur inclination would be to use "ganme days"
since we are concerned here with ganme receipts, and since the
"duty days" approach will find a nore l|ogical application in
the payroll factor; as discussed bel ow.

We recogni ze that due to appellant's economic situa-
tion, our rejection of respondent's approach to the sales factor
may result in an increased prospective California franchise
tax liability. However, due to respondent's concession, the
proposed assessnents for the appeal years will not be increased.

Radi o and Tel evision Receipts

For sales factor purposes, respondent included in
the nunmerator a portion of these receipts based on the ratio
of the nunber of ganmes the Bucks played in California to the
total number of ganmes played, multiplied by total broadcast
recei pts. The denom nator was conposed of all broadcast
revenues. Appellant objects to this approach on two alterna-
tive grounds. First, it contends that these receipts consti-
tute nonbusiness income specifically allocable to Wsconsin.

If that is correct, these revenues would not appear in the
sales factor at all. Second, if the broadcast receipts are
busi ness inconme, then appellant argues that none of them are
Properly includible in the numerator under section 25136, since
all of them should be attributed to Wsconsin, where the great-
est Proportion of the incone-producing activity took place.

~ Revenue and Taxation Code section 25120, subdivision
(a), defines "business income" as:
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i ncone arising from transactions and
activity in the regular course of ths

t axpayer's trade or business and incl udes
income fromtangi bl e and intangi bl e prop-
erty if the acquisition, nmanagenent, and
di sposition of the ﬁroperty constitute
integral parts of the taxpayer's regular
trade or business operations.

Subdi vi sion (d) of the sane section defines "nonbusiness income"
as "all income other than business incone". It Is a matter
of common know edge that the success of nodern professional
sports is due in substantial part to the public exposure they
receive in the broadcast nedia, especially television. |ndeéed,
the cl ose and long-established rel ationship between the- sports
and broadcasting industries |eaves no doubt that broadcasting
revenues constitute inconme arising in the regular course of a
prof essional sports teams trade or business. Accordingly,
we concl ude that such receipts are business rather than non-
busi ness i ncone.

As business incone, all of these receipts would nor-
mal |y appear in the sales factor's denom nator, and section
25136 woul d determ ne whet her any woul d appear in the nunerator.
Respondent seens to agree with appellant that section 25136
woul d exclude all of these receipts fromthe nunmerator, but
it finds that result unacceptable because appellant was paid
for the right to broadcast the ganes it played in California.

In respondent's view, that is a sufficient connection with
California to justify allocating a portion of these receipts

to California on a ganes-played basis. W agree. Since appel-
| ant was conpensated for the right to broadcast all of its
ganmes, half of which were played in states other than Wsconsin,
we believe it is entirely reasonable to attribute sonme of the
receipts to the other states.' Al though appellant contends

that respondent's approach is unreasonable because it is not
based on the nunber of ganes actually broadcast from California,
we think the ganes-played nethod is acceptable. Appellant

sold the right to broadcast its ganes here, and its income

was the same whether all, sonme, or none of its California ganes
were actually broadcast. Thus, whether a particular gane was
broadcast had absolutely no effect on the anmount of appellant's
broadcasti ng revenues,

PAYROLL FACTOR

The next issue concerns the conputation of appellant's
payrol| factor, That factor is defined in section 25132 of
the Revenue and Taxation Code as a fraction whose nunerator
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is the total conpensation paid by the taxpayer in California
during the incone year, and whose denom nator is the tota
conpensation which the taxpayer paid everywhere during that
year. Under Revenue and Taxation Code section 25133, conpensa-
tion is deemed to have been paid in this state if:

(a) The individual's service is per--
formed entirely within the state: or

(b) The individual's service is per-
formed both within and without the state, but
the service perforned without the state is
incidental to the individual's service within
the state: or

(c) Some of the service is perforned
in the state and (1) the base of operations
or, if there is no base of operations, the
pl ace fromwhich the service is directed or
controlled is in the state, or (2) the base
of operations or the place fromwhich the
service is directed or controlled is not in
any state in which some part of the service
is perforned, but the individual's residence
is in this state.

Respondent argues that since the Bucks played severa
games in California durin? the appeal years, a portion of the
conpensation paid by appellant should be attributed to this
state based on the nunber of working days its enployees spent
in California. Appellant contends that the conpensation It
paid to its enployees should be attributed entirely to Ws-
consin, and that according to the standard formula set forth
in section 25133the nunerator of its payroll factor should
therefore be zero. Appellant attacks respondent's position
on the grounds that its enployees generated no income by their
activities in California since it did not share in the gate
recei pts from any ganes played in this state. pel l ant al so
chal | enges respondent's "duty days" fornula on the basis that
t he Legislature specifically rejected that concept by the enact-
ment of UDI TPA. -We agree with respondent.

Under a literal reading of section 25133, appellant
concededly paid no conpensation in this state during the appeal
years. However, as we have explained, section 25137 allows
reasonabl e adjustnents to the allocation and apportionment
provi sions of UDITPA if those provisions do not fairly reflect
the extent of the taxpayer's business activity in this state.
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_ I n consi dering whether section 25137 shoul d be invoked
with respect to the payroll factor, we nust bear in mnd the
purpose of that factor, which is to nmeasure the value of enployee
Broduct|V|ty in generating business income. In the typica

usiness for which the standard formula was designed, the |ocus
of enployee productivity is relatively static and does not
shift so conpletely or with such regularity fr?n1state t% sLate
as is the case in professional sports. In" professional basket-
bal | the key enployees (players and coaches) who constitute
the bulk of the entire operation in both nunmber and conpensation
regularly nove fromstate to state throughout the season while
the¥ ply their trade. Conputing appellant's payroll factor
in the manner prescribed by section 25133 woul d assign the
entire payroll to Wsconsin, thus failing to recognize this
reality. "~ Respondent's approach, on the other hand, i s based
on the reasonable prem se that conpensation should be attributed
to each state where the taxpayer's enployees have perforned
services. The fact that appellant, as a VISItIn%. eam does
not share in the gate recelpts does not change this conclusion
since, as we have indicated, wthout apﬁellant's per f or mance
as a visiting teamin California and other states, it would
be unable to performin Wsconsin where it retains 100 percent
of the receipts fromits hone ganes.

W al so believe that appellant's challenge to respon-
dent's position based on the Legislature's rejection of the
duty days concept by the enactnent of UDITPA is w thout nerit.
It 1s true, as appellant asserts, that prior to the enactnment
of UDITPA in 1966, conpensation was attributed to the state
in which the services were performed for purposes of the stan-
dard fornula payroll factor. Here, however, we are not dealing
with the standard formula, which we have concluded did not
fairly represent the extent of appellant's California business
activity'. Rather, we are concerned with a special formula
deveIoBed by respondent pursuant to section 25137. The fact.
that, by adopting UDITPA, the Legislature altered the conposi-
tion of the standard payroll factor is of no overriding concern
when we are considering the need for a special fornula and
Its conposition. Once the partK chal | engi ng the standard for-
nula, respondent in this case, has satisfied its burden of
establishing the presence of exceptional circumstances, it
may enpl oy any reasonable nethod to effectuate an equitable
apportionnment “of income. (Rev. & Tax. Code, § 25137.)

The final issue for determnation is whether respon-
dent properl¥ assessed a 25 Percent penalty for failure to
file timely Tranchise tax returns. Appellant failed to file
any returns for the three appeal years. Thereafter, follow ng
a conference, respondent directed appellant to file returns.
After its failure to do so, respondent inposed the subject
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penalty pursuant to section 25931 of the Revenue and Taxation,
Code. ~Section 25931 provides that if a taxpayer fails to file
atinely return, unless it is shown that the failure is due

to reasonable cause and not due to willful neglect, respondent
shal | inpose a penalty not to exceed 25 percent of the taxpayer's
tax liability. It is appellant's position that it had reason-
abl e cause not to file a return, even after being directed to

do so, because it believed that it had derived no income from
California sources, and therefore, no California return was
required to be filed.

The term "reasonabl e cause" has been interpreted to
mean no nore than the exercise of ordinary business care and
prudence. (Handley Mdtor Co., Inc. v United States, 338 F.
2d 361, 365 (Ci. . 1964).) However,,the nere belief by a
taxpayer, no matter how sincere, that it is not required to
file atax return, is insufficient to constitute reasonable
cause for the failure to file a return. (Handley Mtor Co.
Inc. v. _United States, supra.) In view of The Tact that
respondent advised appellant of its liability and directed it
to file a return, we cannot conclude that appellant's failure
to file was due to reasonabl e cause.
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ORDER

Pursuant to the views expressed in the opinion of -
tEe bfoard on file in this proceeding, and good cause appearing
t her ef or,

' | T | S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 25667 of the Revenue and Taxation Code,
that the action of the Franchise Tax Board on the protest of
M | waukee Professional Sports and Services, Inc. against pro-
posed assessnents of franchise tax and penalties for failure
to file timely tax returns in the to-tal anounts of $2,529.80,
$3,480.65, and $3,708.55,for the income years ended May 31,
1970, 1971, and 1972, respectively, be and the sanme isS hereby
nodi fied in accordance with respondent's concession and -in
accordance with the views expressed in this opinion.

Done at Sacramento, California, this 28th  day of
June , 1979, by the State Board of Equalization.

Mm‘éf / %airman
Z&{ /b—fé\z’jh -4 Member
/‘_gr,(“??g( /)//// Member
v

Menber
, Member
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