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OPI1 NI ON

This appeal is made pursuant to section 25667 of the'
Revenue and Taxation Code fromthe action of the Franchise Tax
Board on the protest of Crystal I[ce and Cold Storage Conpany
agai nst proposed assessnents of additional franchise tax in
the amounts of $1,750.00 and $1,864.00 for the incone years
1970 and 1972, respectively. Since the date of this appeal
appel lant has paid the tax and applicable interest. Therefore,
pursuant to section 26078 of the Revenue and Taxation Code,
this appeal will be treated as an appeal fromthe denial of a
claimitor refund of tax and interest in the total anpunts of

.. $2,642.50 and $2,590.96 for the incone years 1970 and 1972,

respectively.
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The issue presented is whether amounts paid by ' ‘
appel lant to its parent corporation, designated as "nmanagenent
fees", were deductible as reasonable allowances for conpensa-

tion for services actually rendered.

Appellant is a California corporation formed in 1925.
Its business activities include the production of ice and the
cold storage of frozen foods. In Septenber of 1970 all of
appel lant's stock was acquired by Tsakis, Inc. (Tsakis), cre-
ated in August of 1970. After the issuance of the 300 shares
of Tsakis' stock, Mr. william Cunmi ngs owned 112 shares and
M. Angel o Tsakopoul os, 83 shares thereof -and, consequently,
together they controlled appellant's parent corporation.

After the formation of Tsakis, M. Tsakopoul os,
Ernest G Cheonis and M. Cunm ngs were elected directors,
and president, vice president and secretary-treasurer, I espec-
tively, of appellant. Aﬂpellant's new directors pledged the
assets of appellant to the crocker GCitizens National Bank for
a,loan to Tsakis of $284,000, which was used to partially pay
the liability of Tsakis to appellant's previous sharehol ders
.for the purchase of their stock. Mbreover, these directors
authorized an interest-free loan from appellant to Tsakis
of $150, 000, which was al so used to pay appellant's forner
st ockhol ders.

At a special board of directors neeting of appellant
in October of 1970, these directors agreed that appell ant
woul d enter into a new three-year enploynment contract with
Bart Eddy, appellant's existing general manager. Nbreover
at a subsequent special meeting of the board in 1970, M.
Eddy was el ected president, succeeding M. Tsakopoul os. At
the Cctober neeting, a discussion was al so held concerning
the financial condition of appellant. M. Tsakopoul os and
M. Cunmm ngs al SO indicated at that neeting that they would
go to crocker Citizens National Bank to make arrangenments for
a line of credit.

In the mnutes of a special neeting of appellant's
board of directors.on Decenber 21, 1970, it 1s stated that
“di scussion was then held relative to the extensive managenent
advice and skills provided for and on behalf of Crystal Ice -
and Cold Storage Co. by the officers and staff of Tsakis, Inc."”
The m nutes disclose that the board then "resolved that Crystal
Ice and Cold Storage Co. pay to Tsakis., Inc.-for and as a man-
agement consultant fee for services rendered the sum of ’
$25,000.00."

For the.inconme years 1970 and 1972 appel |l ant deduct ed
from gross income $25,000 and $23, 000, respectively,,. which it
designated as "managenent fees" paid to Tsakis. : ‘
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Qther than the mnutes for 1970, respondent's auditor
found no docunentation indicating that such services were
actually performed by Tsakis. Nowitten contract had been
entered into between Tsakis and appellant. NMbreover, there
was no evidence of any fee agreed upon, of the services being
request ed bg any officer or staff of appellant, or of any
met hod established to determne the value of any such services.
No billing for services was nade.

During the years under consideration, Tsakis did
not have any paid enployees or make any paynments to its offi-
cers or directors. Nor was there evidence of it having any
substantial funds with which to operate. Respondent determ ned
that such managenment services, if any, were actually perforned
by the officers and directors of appellant in their capacity
as agents of appellant.

Respondent concl uded that managenent services had
not actually been rendered by Tsakis for aPpeIIant, and t hat
the paynents were actually distributions of corporate earnings
to Tsaki;, the sole shareholder, in lieu of any formal divi-

dends. = Consequently, respondent disallowed the deductions.
Section 24343 of the Revenue and Taxation Code
. provides, in pertinent part:

(a) There shall be allowed as a deduction al
the ordinary and necessary expenses paid or incurred
during the 1ncome year in carrying on any trade or
busi ness, including--

(1) A reasonable allowance for salaries or
ot her conpensation for personal services actually
render ed ..

It is well established that the taxpayer who clains
a deduction has the burden of proving that it is entitled
thereto, a determnation by respondent that a deduction should
be disallowed is supported by a presunption that it is correct.
(New Colonial Ice co. v. Helvering, 292 U S. 435 [78 L. Ed.
134871 (1934); Appeal of Pefer F. and Betty H FEastman, Cal
St. Bd. of Equal., May 4, 1978.)

1/ Tsakis used the anpunts received to pay interest on the
. | oan from crocker Citizens National Bank.
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Furthernore, where a deduction is clainmed for corn-
pensation for services rendered and the paynent is nade to a
sol e sharehol der, the proof nust establish the rendering of
-the services, the reasonabl eness of the conpensation, and that
t he paynents were not disguised distributions of profits.
(See East St. Louis Finance Co., Inc., 34 B.T.A 1085 (1936).)

In support of the deductions, M. Cunm ngs, a nenber
of appellant's board of directors and secretary-treasurer of
both appel l ant and Tsakis, clainms that there was a verbal
agreenment between Tsakis and appellant for the nanagenent ser-
vices. He asserts that before Tsakis acquired appellant, the
| atter corporation was Eoorly managed. To inprove appellant's
manasenment, he clainms that together wi th another director of
Tsakis, he met bi-weekly with M. Eddy to discuss day-to-day
operations. However, the allegation of poor managenent nust
be weighed in light of the fact that after Tsakis' acquisition
of appellant's stock, M. Eddy was enployed under a new three-
year contract and was then elevated to the presidency.

Appel | ant received a property tax reduction in 1970.
Alimted new line of credit wth the Bank of America was al so
established for appellant-in 1971, but only for a brief period
of time. M. Cummngs also maintains that these two benefits
were-acquired by actions of Tsakis' board of directors.

O her than the statement in the Decenber special-
meeting mnutes, relating only to the year 1970, appell ant
relies exclusively on the uncorroborated self-serving asser-
tions of its secretary-treasurer. No independent evidence
has been offered. Clearly, such absence of persuasive evi-
dence is insufficient to neet the burden of proof. (See Heil
Beauty Supplies v. Conm ssioner, 199 r.2d 193 (8th Cir. 1952)
see also West Mayfair Co., Cal. St. Bd. of Equal., Nov. 27,
1956.)

Consequently, we nust sustain respondent's action.
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ORDER

Pursuant to the views expressed in the opinion of
the board on file in this proceeding, and good cause appearing
t heref or,

| T 1S HEREBY ORDERED, ADJUDGED AND DECREED
pursuant to section 26077 of the Revenue and Taxation Code,
that the action of the Franchise Tax Board in denying the
claimof Crystal Ice and Cold Storage Conpany for refund of
tax and interest in the total anpunts of $2,642.50 and $2,590.96
for the income years 1970 and 1972, respectively, be and the
same is hereby sustained.

Done at Sacranmento, California, this 7th day of

March , 1979, by the State Board of Equalization.
d 7 Chairman
' : , Member

/ , Member

Ao e bl oo

/ , Menber

(
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