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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of ;

KEI TH C. OTONNOR )

Appear ances:

For Appel |l ant: Keith C. O Connor, in pro. per

For Respondent: David M H nman
Counsel

OPI1 NI ON

This appeal is made pursuant to section 18594
of the Revenue and Taxation Code fromthe action of the
Franchi se Tax Board on the protest of Keith ¢. O Connor
agai nst a proposed assessnent of additional personal

income tax in the amount of $175.11, plus interest, for
the year 1974.
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The issue presented for our determination is
whet her the state shoul d be estopped from asserting a
proposed additional assessnent,. plus interest, because
of msleading witten instructions acconpanying the 1974
state incone tax return sent to appellant.

Appellant filed a tinely California personal
incone tax return for 1974. In that return he clained
head of household status and conputed his tax liability
accordingly. He identified the individual qualifying
him for such status as Cristine N. Foley, who lived with
hi m and received nore than one-half of her support from
appel l ant during 1974. Ms. Foley bore no relationship
to appellant other than as a friend.

Respondent disal | owed appellant's clai med head
of household status on the ground that Ms. Fol ey was not
a dependent who qualified himfor such status. " This
di sal | ownance was based upon section 17044, subdivision
(a), of the Revenue and Taxation Code, enacted in 1971
whi ch precludes a taxpayer from being considered a head
of househol d when the individual otherw se qualifying
himis unrelated by blood or narriage. (Appeal of Stephen

M Padwa, Cal. St. Bd. of Equal., My 10,7 1977 appeay
of Judith A. Marshall, Cal. St. Bd. of Equal., Nay 10,

1977.)  Respondent did allow appellant an $8.00 dependent
exemption credit for M. Foley.

Appel | ant al | eges, however, that in conpleting
his return for that year he relied upon statenments in
respondent's instruction pathIet for the year 1974,
mai | ed by respondent to appellant with the return,

Appel ant explains that on the front of the
1974 instruction panphlet was the statement, "Head oOf
Househol d Filing Status Redefined. See Page 6." Appel-
| ant points out that he specifically exam ned the in-
structions pertaining to the eligibility for such status.
Insofar as pertinent, the instructions stated that to
qualify as head of household the taxpayer must have fur-
ni shed over half the cost of maintaining a household
occupi ed the entire year by hinmself and his "qualified
dependent”. The instructions indicated that a non-rel a-
tive who was a nenber of the taxpayer's household for
the entire taxable year, receiving |ess than $750 incone
for the year and nore than one-half of his or her support
from the taxpayer, was a qualified dependent.

Since, according to the m sleading instructions,
apgellant was eligible to file as head of household for
1974, and because appel lant relied upon these witten
Instructions, which were sent with 1974 returns to tax-
payers advi sing them concerning tax liability and report-
ing requirements, appellant urges that he should not be
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required to pay the additional tax now sought. Thus
appel l ant actual |y contends that respondent shoul d be

est opped fron1co|¥ecting the additional tax. Respondent
concedes that the instructions were m sl eading but contends
that the statutory |aw nust neverthel ess be controlling.

It also urges, in the alternative, that even though re-
spondent's instructions were faulty, no estoneI wi | |

|1 e because of the absence of any detrinental reliance.

As cont ended by respondent, even if a taxpayer
is msled by the action of the governnment, this factor
alone is not sufficient to warrant application of the
doctrine of estoppel. Detrinmental reliance nust also be
est abl i shed. (Appeal of Arden K. and Dorothy S. Smith
Cal. St. Bd. of Equal., Cct. 7, 1974; Appeal of Harlan
R__and Esther A. Kessel. Cal. st. Bd. of Equal., March
27, T973.) AppelTant obviously could not have relied to
his detriment on respondent's Inaccurate instructions in
selecting his living arrangenment during 1974, since the
i nstruction panphlet was not issued until early in 1975.
Therefore, with respect to his tax liability, there is
an absence of detrimental reliance, and, consequently,
the estoppel doctrine is clearly inapplicable.

Appel  ant al so urges that because of respon-
dent's msleading instructions, he should not beliable
for interest charges. Section 18688 of the Revenue and
Taxation Code provides for interest upon the anount
assessed as a deficiency fromthe date prescribed for
the payment of the tax until the date paid. AﬁPeIIant
maintains that tax at the higher rate, applicable for
t hose single persons not eligible for status as head of
househol d, was not paid when due solely in reliance upon
respondent's msleading publication. Therefore, he
asserts that the interest is being inposed solely as a
consequence of respondent's misleading representation
Consequently, he contends that respondent shoul d be
estopped from collecting interest.

Estoppel is an equitable principal which wll
be invoked agal nst the governnent where the case is clear
and the injustice great. However, it is indicated in
several federal income tax cases that taxpayers should
not regard such informal publications as the instruction
panphl et as sources of authoritative | aw which give rise
to the doctrine of estoppel where msleading statenments
are made therein. (See Eugene A. Carter, 51 T.C 932
(1969); Thomas J. Geen, Jr., 59 I.C~ 456 (1972): see
also Lews F. Ford, I1174,101 P-H Meno. T.C. (1974).)
Moreover, the fTederal courts have consistently held that
i nterest charges such as those inposed here constitute
conpensation for the use of noney, rather than a penalty.
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(Rossv.United States, 148 F. Supp. 330 (D. Mss. 1957);
Priess v. United States, 42 F. Supp. 89 (E.D. Washi ngton,
N.D.T1941)7)

For these conbined reasons, we conclude that
the doctrine of equitable estoppel should not be applied
in the present appeal to preclude respondent from col |l ect-
ing the interest nandated by section 18688.

ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause

appearing therefor,

IT | S HEREBY ORDERED, ADJUDGED AND DECREED
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of Keith C. O Connor against a proposed assess-
ment of additional personal income tax In the anount of
$175. 11, plus interest, for the year 1974, be and the
sanme i s hereby sustained.

Done at Sacranento, California, this 8th gay
of February 1979, by the State Board of Equalization
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