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" - OPI NI ON

This appeal is made pursuant to section 18594
of the Revenue and Taxation Code fromthe action of the
Franchi se Tax Board on the protest of Donald M MAIIlister
agai nst a proposed assessnment of additional personal
income tax in the amount of $83.48 for the year 1975.
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Appeal of Dorald M. McAllister

: The questlon presented is whether appellant is
erititléd to deduct as aliniony ceértain voluntary paynerits
to kis ‘éx=wife that Were not required by a court décéree
oY written agr‘"éemént.

- Appellant separated from his W1fe o Jaﬂuary
15, 1974. From that time through March 1975, appellant
made voluntary support payrnents to her that he sdys were
ot ¢overed by any légal ddcument. During 1975, the. year
rn questlon, appellant's Yolunitdry paynments totalled
$763. 00. Pursuant to the interlocutory divorce decréee
entered if April X975, appelladrt alSO‘pald an additiondl .
$2 700.60, the deductlblllty of which is ot dmsputed
- Bat respondent has dlsallowed & deduction for the other
- $763.00. on the grounds that only spousal support payments
spe01f1ed in a cdourt decreeé or written agreemerit qualify
as deductlble allmony.

tndeér Revenue and Taxatlon Code séction 17263

a spouse Tay deduct périodic payments made to the other
spouse if such payménts are includibleé in the gross )
inéome 6f the recipierit spouse uhder thé provisions of
saétion 17081. This latter section provides that support
payments are taxablé to the recipient if they are rYeceiveds:

(a) urider a decree of divorcé or separate
malntenance 6r a written instrumerit incident
théreto; or . .

(b) urnder a writteén separation agreerient,
dfid the Spouses are sepdrated; o©r

(¢) under & decree requiring one spouse
to make paymerits to the other for support and
malntenance, and thé spouses are separated.

It is clear that rnone of the voluntary support payments
1n quéestion were includible in appellant's éx- ~wife's
1ncome urider section 17081, since she did riot receive
theni Under a decree or written agréement with appellant.
Appellant therefore, is not entitled to deduct those
payments as alimony.- (See Appeal of Paul A, Pflueger;
Jr., Cal: St. Bd. of Equal., March 26, 1074; Appeal of

,,,,,,

Barry S. Bleeck Cal. St. Bd. of Equal., Sept T3, 1971.)

k2

HOE penallze h1m for acceptlng his moral respon51b111ty
t6 gupport his family without the compu1s1on of a court
order. ‘While we can well undeérstand appellant's feellngs
if this regard his argumients drfe addressed to the wrong
body. This board must enforce the law as enacted by the
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Appeal of Donald M MAllister

Legislature, and we lackauthority to change that |aw.
(Appeal of Chester A. Rowl and, Cal. St. Bd4. of Equal.
oct. 21, 1975.) T a deduction is to be all owed for
support paynents not covered by a judicial decree or
wmltten agreement, the Legislature will have to anend
the law.

For the reasons expressed above, respondent's
action in this matter wll be sustained.

ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T | S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxati on
Code, that the action of the Franchise Tax Board on the
protest of Donald M NMAllister agai nst a proposed assess-
ment of additional personal inconme tax in the anount of
$83.48 for the year 1975, be and the sane is hereby
sust ai ned.

Done at Sacramento, California, this Sth day
of December , 1978, by the State Board of Equalization’.
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