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OPI NI ON

This appeal is made pursuant to section 18594
of the Revenue and Taxation Code fromthe action of the
Franchi se Tax Board on the protest of Carl B. Angenet,
agai nst a proposed assessnent of additional persona

incone tax and penalty in the total amount of $392.51
for the year 1974.
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Appellant filed his 1974 California persona
income tax return as a head of household and decl ared
Thel ma Bertel sen as the qualifying dependent, Respondent
requested information from appellant 1 n support of the
claimed head of household status. As a result of appel-
lant's failure to provide such information, respondent
I ssued a notice of proposed assessment in which it dis-
al lowed the head of household status. Respondent also
assessed a 25 percent penalty, equal to $78.50, for
appellant's failure to provide the information requested.
(Rev. & Tax. Code, § 18683.)

Subsequent to the filing of this appeal, respon-
dent conceded that the $78.50 penalty should be w thdrawn.
Accordingly, the sole issue presented for our resolution
I's whether appellant was entitled to claimhead of house-
hold filing status for the year 1974.

_ Section 17042 of the Revenue and Taxation Code
provides, in pertinent part, that "an individual shal
be considered a head of household if, and only if, such
individual is not married at the close of his taxable

year." In a letter to respondent dated Septenber 14,

1976, appellant stated "... my divorce to the nother
of the children is not final yet." Appellant has pro-
vided no information to respondent or this board which

m ght support the conclusion that he was "not married

at the close of his taxable year" Wwthin the neaning of
section 17042. In this connection we note that respon-
dent's determ nation of a tax deficiency, and its pro-
posed assessnent based thereon, is presuned to be correct.
The burden is upon the taxpayer to prove that respondent's
action is erroneous or inproper. (Appeal of Patricia A
Geen, Cal. St. Rd. of Equal., Juné 22, 1976; Aippea. ot
CharTes R Penington, Cal. St. Bd.'of Equal., Jan. 20,
1954.)

On the basis of the record before us,.we nust
conclude that appellant has failed to prove that he was
entitled to claimhead of household filing status for
the year 1974. Accordingly, respondent's action-in this
matter mnust be sustained.
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ORDER

Pursuant to the views expressed in the opinion

of the board on file in this proceeding, and good cause
appearing therefor,

| T I'S HEREBY ORDERED, ADJUDGED AND DECREED
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of Carl B. Angenet against a proposed assessment
of additional personal incone tax and penalty in the
total anpunt of $392.51 for the year 1974 be and the
sane is hereby nodified to reflect respondent's conces-
sion that the penalty should be withdrawn. [In all other

respegts the action of the Franchise Tax Board is sus-
t ai ned.

Done at Sacranento, California, this 27th  day
of September , 1978, by the State Board of _Bqualization

%,; s ,fﬁ ; ,p/Q?rMembér
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