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In the Matter of the Appeal of ;

KERR GLASS MANUFACTURI NG CORPORATI ON )

Appear ances:

For ellant: R_ E. Thompson
APP Cbrporatén%ax Manager

For Respondent: Kendall E. Kinyon
Counsel

OPI NI ON

This appeal is made pursuant to section 26077
of the Revenue and Taxation Code from the action of the
Franchi se Tax Board in denying the claim of Kerr d ass
Manuf acturi ng Corporation for refund of penalty in the
amount of $1,048.70 for the inconme year 1975.
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The question presented is whether a penalty
for underpaynent of estimated tax for the incone year
1975 was properly inposed agai nst appellant.

Appel  ant, a Del aware corporation, began doing
business in California in 1927. It files its California
franchise tax returns on a cal endar year basis. Inits
timely filed return for the income year 1975, appell ant
reported a self-assessed franchise tax liability of
$119,735.00. In that return appellant also indicated it
had made tax prepaynents totalling $36,077.40 during
1975, and had paid an additional $86,123.00 on March 11
1976, with its application for an extension of tine to
file. Appellant requested a refund of $2,465.40, the
di fference between its reported franchise tax liability
for the income year 1975 and its total prepaynents wth
respect to that year.

Respondent's revi ew of appellant's account
di sclosed that its prepaynents of tax in 1975 had been
made in the follow nqg manner:

Nature of Payment Date Paid Anmpount Cunul ati ve

Over paynment of tax
from 1974 return 4/15/75 $ 77. 40 $ 77.40

Esti mated tax-1975

1st install nent 4/15/75 8,000.00 8,077.40
2nd install nent 6/9/75 10,000.00 18,077.40
3rd install ment 9/15/75 9,000.00 27,077.40
4th install nent 12/15/75 9,000.00 36,077.40

Payment with
ext ensi on request 3/11/76 86,123.00 122,200.40

On the basis of the above schedule, respondent determ ned
that appellant was subject to a penalty in the anmount of
$1,048.70 for underpaynent of the first installment O
estimated tax due for the 1975 income year. Accordingly,
respondent deducted the anmount of the penalty fromthe
refund ot herwi se due appellant. Thereafter appell ant
filed a supplenmental claimfor refund of the $1,048.70,
contending that the penalty had been improperly inposed.
Respondent’'s denial of that refund claim gave rise to
this appeal.

Respondent has properly conputed the amount of

the penalty assessnment. As stated above, appellant's
sel f-determ ned franchise tax liability for its 1975 in-

come year was $119,735.00. Under the corporate estinmated

-16-



)

Appeal of Kerr dass Minufacturing Corporation

tax provisions of Revenue and Taxation Code sections
25561 and 25563, subdivision (d), appellant was required
to estimate and prepay that amunt in four equal install-
ments of $29,933.75 on April 15, 1975, June 15, 1975,
Sept enber 15, 1975, and Decenber 15, 1975. None of the

separate prepaynments made by appellant during 1975 ex-
ceeded $10,000.00.

o A penalty for underPaynent of estinmated tax
i's inposed by section 25951 of the Revenue and Taxation
Code, which states:

In case of any underpaynent of estimated
tax, except as provided in Section 25954, there
shall be added to the tax for the taxable year
an anmount determned at the rate of 12 percent
Per annum [é percent per annum prior to January
1, 1976] upon the anount of underpaynent (deter-
m ned under Section 25952) for the period of

t he underpaynment (determ ned under Section
25953).

Under Section 25952 there is no "underpaynment” of esti-
mated tax if the taxpayer has paid 80 ﬁercent of each
instal Il nent otherwi se due on each of the prescribed dates.
Thus, if apnellant herein had made tinﬁlg estimated tax
payments in the amounts of at |east $23,947 (80% of
$29,933.75), there would have been no underpaynment. As
we have seen, however, none of appellant's prepaynents

of tax in 1975 exceeded $10,000.00.

The period of the underpayment runs fromthe
instal | nent due date to the date of payment or the return
filing date, whichever is earlier. (Rev. & Tax. Code,

§ 25953.) No ampunt of any prepayment will be applied

to any previous underpaynment of estimated tax, except to
the ext ent such19aynent exceeds 80 percent of the install-
ment then due. =/ (Rev. & Tax. Code, § 25953, subd. (b).)
Under these provisions, respondent correctly determne
that the period of underpaynent of appellant's estimated

1/ Note that the installment then due is the anount
determ ned under subdivision (a) of section 25952, based
upon the actual tax liability shown on the return for
the income year, not that of the preceding incone year
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tax ran from April 15, 1975, the due date! of the install-
ment, to Mar59 11, 1976, the date appellant paid the
$86,123.00. <

It therefore appears that the penalty here in
I ssue was Properly conputed and assessed, unless aﬁpel-
lant qualifies for relief under section 25954 of the
Revenue and Taxation Code. That section provides, in
substance, that no penalty will be inposed if the tota
anount of estimated tax payments nade by each installnent
due date equals or exceeds the anmpunt that woul d have
been Fue by such date if the estinmated tax were the |es-
ser of:

(a) the tax shown on the taxpayer's return
for the preceding incone year;

(b) the tax conputed at the rates for the
current taxable year but otherwi se on the basis
of the facts and |aw applicable to the return
for the p:receding taxable year; or

(c) for income years beginning after
Decenmber 31, 1971, an anount equal to 80 per-
cent of the tax for the taxable year conputed
by placing on an annual i zed basis the taxable.
incone for stated periods of the incone year
preceding each estimated tax installnent due
dat e.

Appel l ant contends that it qualifies for relief
from the penalty assessment under subdivision (a) above.
It bases this contention on the fact that by Decenber
15, 1975, its total prepaynments of estimated tax in 1975
exceeded its franchise tax liability for the preceding
income year. Although that is an accurate factual state-
ment, it does not neet the statutory requirenents for
relief fromthe penalty. [In order for subdivision (a)
of section 25954 to apply, it must be determ ned that
the estinmated payments made during each install nment
period equal ed or exceeded the anount which woul d have

2/ The penalty on the underpaynment was conputed at the
rate Of 6 percent per annum through Decenber 31, 1975,
and at the rate of 12 percent per annum thereafter.
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been due by the end of each instalinment period if the
estimated tax were that shown on the taxpayer's return
for the preceding incone year. In the instant case, the
tax shown on appellant's return for the income year 1974
was $35,423. under the subdivision (a) exception, the
amount of estinmated tax due on or before the end of each
install ment period was therefore $8,855.75, and the cumu-
| ative anounts due by the respective installnent dates
were $8,855.75, $17,711.50, $26,567.25, and $35,423.00.
pellant's estimated tax payment of $8,000.00 on Apri
15, 1975, plus the $77.40 overpaynent of tax for the
i ncone year 1974 allowable as a credit, totalled |ess
t han $8,855.75, the amount of estimated tax due by April
15, 1975, the end of the installment period. That bei ng
so, Wth respect to that first installnent, appellant
did not neet the penalty re%}ef requi renents of subdivi-
sion (a) of section 25954. =

On the record before us, subdivision (a) of
section 25954 is the only exception which could be applied
in this case. Since we have found that appeilant failed
to nmeet Its provisions, we nust conclude that the penalty
for underpaynment of the first installnent of estinmated
tax, as conputed by respondent, was properly asserted
agai nst appellant for its inconme year 1975.

3/ By its second, third and fourth installment paynents
on June 9, 1975, Septenber 15, 1975, and Decenber 15,
1975, appel |l ant exceeded the cunul ative anounts due on
those dates, and respondent properly determned that no
penalty applied for those installnment periods.

-39~



Appeal -of Kerr dass Mnufacturing Corporation

ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T I'S HEREBY ORDERED, ADJUDGED anp DECREED,
pursuant to section 26077 of the Revenue and Taxati on
Code, that the action of the Franchise Tax Board in deny-
ing the claim of Kerr G ass Minufacturing Corporation
for refund of penalty in the anount of $1,048.70 for the
income year 1975, be and the sane is hereby sustained.

Done at Sacranento, California, this 26th day
of July , 1978, by the State Board of Ej“?alization. :

uoron o Bl verves

/ , Member
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