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OPI NI ON

This anpeal is nmade pursuant to section 18594
of the Revenue and Taxation Code from the action of the
Franchi se Tax Board on the protest of the Estate of
William J-J. Russell and Lorraine Russell against proposed
assessnents of additional personal incone tax in the

anounts of $518.00 and $148.86 for the years 1970 and
1971, respectively.
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Anpeal of Estate of WIliam H
Russel |l and Lorraine Russel

The deceased taxpayer, WIlliam H Russell, was
an independent managcnent consultant whose business trave
t hrouar hout the western states was by private plane. He
was frequently acconpanied by his wife and occasionally
by his daughter. In Decenber of 1971, WIliam H Russel
was killed in a plane crash

‘Respondent audited the appellants' 1970 and
1971 returns and asked for substantiation of the business
nurpose of certain travel expenses. Appellants provided
recei pts, sone of which were signed by appellant Lillian
Russel | or appellants' daughter. Respondent determ ned
t hat appellants had not proven the business purpose O
sone expenditures and disallowed a portion of them
Appellants' protest was denied and this appeal followed.

The sole issue to be decided is whether appel-
| ants adeaquately substantiated the clainmed deductions
for business travel expenses. The applicable statute
here is section 17202 of the Revenue and Taxation Code.
It provides, in relevant part:

(a) There shall be allowed as a deduction al
the ordinary and necessary expenses paid or
incurred during the taxable year in carrying
on anv trade or business, including ...

(2) Traveling expenses (including anounts
expended for neals and |odging other than
amounts which are lavish or extravagant under
the circunstances) while away from home in the
pursuit of a trade or business; ...

The above deduction shall not be allowed unless it is
"substantiated by adequate records or by sufficient evi-
dence which corroborates the taxpayer's own statement."
(Rev. & Tax. Code, § 17296; Appeal of Robert J. and
Evelyn A. Johnston, Cal. St. Rd. of Equal., April 22,
1975.) This requirenment is in keeping with the well
established principle that deductions are a matter of
leaislative grace and the taxpayer has the burden of
proving his entitlenent to them (New Col oni al Ice Co.
v. Helvering, 292 u.s. 435 [78 L. Ed. 13481 (1934):;
Appeal of Janes PI. Denny, Cal. St. Bd. of Equal., My

17, 1962,) Moreover, a determination by respondent that
a deduction should be disallowed is supported by a pre-
sumption that it is correct and appellant nust offer nore
than unsubstantiated allegations in support of his posi-
tion. (Appeal of Robert V. Erilane, Cal. St. Bd. of
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Fqual., Nov. 12, 1974; Appeal of Nake M. Kanrany, Cal
St. Rd. of Equal., Feb. 715, 1972.)

Apnellants' representative contends that appel-
| ants' business records for the years in question are
factual and accurate, and that respondent's disallowance
of from 15 percent to 33 1/3 percent of the various
cl aimed expenses was arbitrary. The representative
argues that because sone records were lost in the fata
plane crash, it is unreasonable for respondent to denand
substantiation of the expenses at issue. However, it IS
clear that sonme of the travel expenses were personal in
nature because neither appellant's wife nor his daughter
conduct ed any busi ness. Under such circunstances, absent
adequate substantiation, it was both reasonable and proper
for respondent to disallow that portion of the clained
expenditures which were attributable to famly nenbers
whose presence did not serve a bona fide business purpose.
(Cal. Admin. Code, tit. 18, reg. 17202(b), subd. (3).)

Finally, the fact that some records pe.taining
to the expenditures may have been |ost does not relieve
appel lants of their burden of proof where no other evi-
dence was presented. (Appeal of Wng Edwi n and Faye Lew,
Cal. St. Bd. of Equal., Sept. 17, 1973.) Appellants’
reference at the oral hearing to Treasury Regul ation
section 1.274-5(c)(5), pertaining to |oss of records
t hrough casualty, would in fact support respondent's
position because that regulation requires the taxpayer
In such circunmstances to reasonably reconstruct his
expendi tures. In any event, the nmerits of. appellant's
case are ultimately determned by reference to California
law. Appellants sinply have not net that burden wth
respect to the portion of expenses which were disallowed
and for that reason, respondent's action nust be sustained.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
anppearing therefor,

IT IS HFRFBY ORDERED, ADJUDGED AND DECREED
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of the Fstate of WIlliam H Russell and Lorraine
Russell against proposed assessnents of additional per-
sonal. incone tax in the anmounts of $518.00 and $148. 86
for the years 1.970 and 1971, respectively, be-and the
sane is hereby sustained.

Done at Sacranento, California, this 6th day
of Aprii , 1978, by the State Board of Equalization

, Cuairman
» Menber
’ Member

- 364 -




