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OPI NI ON

This appeal is made pursuant to section 18594
of the Revenue and Taxation Code from the action of the
Franchi se Tax Board on the protests of Frank rR. and C. A
Moothart agai nst proposed assessnents of additional per-
sonali ncone tax in the amounts of $2,627.05 and $2,900.00,
plus interest, for the years 1970 and 1972, respectively.
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Appel | ants have now acqui esced in and have paid
the amount assessed as additional tax for each year. The
propriety of the interest inposed on those deficiency
assessnments is the only issue remaining for decision in
this appeal. The ampunts of interest In question are
$801.82 and $543.75 for the years 1970 and 1972, respec-
tively.

Appellants filed tinely California personal
Incone'tax returns for 1970 and 1972 and paid the taxes
reported thereon to be due. At some |ater date respondent
received federal audit reports on appellants for both of
those years. On January 15, 1975, respondent issued
notices of proposed assessnments based upon the federa
audit adjustnents. The anounts of additional tax assessed
were $2,627.05 for 1970 and $2,900.00 for 1972.  Appel -
| ants protested these deficiency assessments on March 6,
1975, stating that they were still contesting the matter
at the federal |evel and that they would informrespondent
when a final federal determ nation was made. Accordingly,
respondent deferred its action pending the outcone of the
federal proceedings.

On April 4, 1975, appellants filed their 1974
California personal income tax return with respondent.
On the face of the return they indicated that their tax
w thhel d during 1974 and their 1974 estimated tax paynents
exceeded their tax I|ab|I|ty for that year by $6,575.22.
This anount was entered on [ine 33 of the return, |abeled
"Refund to You." Attached to the return was a letter to
respondent dated April 4, 1975, which read as follows:

- W are submtting our Form 540 for 1974
whi ch shows refund dué in the anount of

$6,575.22. Please apply $2,627.05 of this
refund to our 1970 tax due and $2,900.00 toO
our 1972 tax adjustment. The bal ance should
be applied to the 1975 tax.

W have maintai ned an adequat e bal ance
t hroughout the years to cover the potentia
adjustnents for 1970 and 1972. Therefore
interest would be offsetting and there shoul d
be no penalties.

Sincerely,

F. R Moothart
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In reviewi ng appellants' return, respondent did not dis-
cover this letter. Acting upon the refund request on
the face of the return, respondent mailed appellants a
check in the anount of $6,575.22 on May 13, 1975.

Thereafter, respondent wote appellants request-
ing information regarding the status of the federal action.
Respondent allegedly received no response from appellants
and on May 28, 1976, it affirmed the proposed assessments
of additional tax for 1970 and 1972. In the meantine,
on March 12, 1976, appellants had returned the $6,575.22
to respondent, asking that it be applied to their 1975
tax liability, Respondent has conputed and assessed
interest on the deficiencies fromthe due dates of the
1970 and 1972 returns (April 15, 1971, and April 15, 1973,
respectively) to March 12, 1976, the date the refund was
returned to respondent. The anmount of interest so com
puted was deducted from the tax refund otherw se due
appel lants for the taxable year 1976,

Appel lants are of the opinion that they should
not be required to pay any interest on the deficlency
assessnents issued against themfor 1970 and 1972. Their
position seenms to have two bases: (1) they contend that
in their letter of April 4, 1975, they requested respon-
dent to credit the refund due them for 1974 against those
deficiencies, and respondent ignored that request and
instead issued a refund check to them and (2) even with-
out considering the erroneous refund, through overpayments
of tax and their estimated tax paynments they at all tines
mai ntai ned sufficient funds in their account with respon-
dent to cover any anounts determned to be due from them
Under those circunstances they contend there would be
"of fsetting interest."”

Respondent concedes that its refund of the
$6,575.22 was contrary to the request contained in appel-
lants' letter of April 4, 1975. Respondent contends that
the inposition of interest on the deficiencies to the
date that refund was returned was neverthel ess mandatory
under section 18688 of the Revenue and Taxation Code.

We nust agree with respondent.

Section 18688 provides, in part:

~Interest upon the amount assessed as a
deficiency shall be assessed, collected and
paid in the sane manner as the tax ... from
the date prescribed for the paynment of the tax
until the date the tax is pald. ( Enmphasi s
added. )
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In earlier decisions we have held that the inposition of
interest on a deficiency assessnment is mandatory under
this section. (See, e.g., Appeal of Janes B. and _Katherine

M. Beckham, Cal. St; Bd. of "Equal., June 28, 1977: éggeal
of Allan W. Shapiro, Cal. St. Bd. of Equal., Aug. 1, ;
Appeal of Ruth Wertheim Smth, Cal. St. Bd. of Equal.,
Aug. 3, 1965.) In cases where respondent has issued a
deficiency assessment in order to recoup an erroneous
refund, we have determned that interest on the deficiency
continues to accrue until that erroneous refund is re-
turned to respondent by the taxpayer, since the taxpayer
has the use of the noney during the period he retains

it. (Appeal of Bruce H and Norah E. Planck, Cal. St.

Bd. of Equal., Aug. 16, 197//; Appeal of Dorothy M Page,
Cal. St. Bd. of Equal., May 10, 1977, Appeal of Audr C.
Jaegle, Cal. St. Bd. of Equal., June 22, 1976. nteres
on a deficiency is not in the nature of a penalty but is
conpensation for the use of the noney. (Ross v. United
States, 148 F. Supp. 330 (D. Mass. 1957).)

In the instant case we note that even if respon-
dent had seen the letter attached to appellants' 1974
tax return and had acted upon the request contained there-
in, interest on the deficiencies for 1970 and 1972 stil
woul d have been due under section 18688 of the Revenue
and Taxation Code fromthe due dates of the returns for
t hose gears to the date appellants' instructions were
carried out and the deficiencies could be deened "Paid".
Under the facts of this appeal, there was no deened "pay-
ment" of the deficiencies by the credit of overpaynents
because of respondent's failure to discover appellants’
letter. Instead, respondent mailed thema refund check
in the amount of $6,575.22, and interest continued to
run on the unpaid deficiencies. Appellants retained that
refund for alnobst a year, returning it to respondent on
March 12, 1976. Follow ng our earlier decisions set out
above, we nust conclude that respondent properly assessed
interest on the deficiencies for.1970 and 1972 to March
12, 1976, the date of paynent.

Qur decision on this issue is not altered by
appel lants' contention that they at all times had suffi-
clent excess funds in their account with respondent to
create an "offsetting interest" situation. It appears
that in each taxable year those funds consisted of tax
wi thheld by enployers, paynments of estinmated tax nade by
appel lants during the taxable year, and authorized credits
of overpaynents of tax for one taxable vear agai nst esti-
mat ed tax for the succeeding taxable year. t hhol di ng
tax is treated as a credit against the taxpayer's income
tax liability for the taxable year with respect to which
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it is withheld. (Rev. & Tax. Code, § 18551.1, subd. (a).)
Simlarly, estimated incone tax payments are considere
paynments on account of the personal income tax inposed
for the taxable year (Rev. & Tax. Code, § 18557). In
appel l ants' case, both these types of prepayments were
deened paid on April 15 followmng the close of the taxa-
ble year. (See Rev. & Tax. Code, § 18551.1, subd. (b).)
That being so, they accunulated no interest during the
taxable year. Although a taxpayer may elect to have
overpaynents of tax for one taxable year credited against
estimated income tax for the succeeding taxable year ésee
Rev. & Tax. Code, § 19064), if such an election is mde
no interest is allowed on the overpaynent so credited.
(Cal. Admn. Code, tit. 18, reg. 19064(a).) These provi-
sions precluded the accrual of interest on any of the
funds whi ch appellant had on deposit with respondent.
Under the circunstances, there was no "offsetting inter-
est," as appellants contend.

For the above reasons, respondent's action in
this matter mnust be sustained.

ORDER

Pursuant to the views expressed in the opinion

of the board on file in this proceeding, and good cause
appearing therefor,

- 314 -



Appeal of Frank R and C. A Moothart

| T I'S HEREBY ORDERED, ADJUDGED AND DECREED,

ursuant to section 18595 of the Revenue ang Taxation

de, that the action of the Franchise Tax Board on the
. protests of Frank R and C. A Moothart against proposed
assessments of additional personal 1ncome tax in the
amounts of $2,627.05 and $2,900.00 for the years 1970
and 1972, respectivel % plus interest in the total amount
of $1,351.57, be and the sane is hereby sustained, with
t he understanding that all amounts which have been paid
will be credited to appellants' account.

Done at _Sacranento, California, this 8th gay
of February , 1978, by the State Board of Equalization:

Chairman

Member

Menber
Member

. Menber
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