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OPI1 NI ON

This appeal is made pursuant to section 26077
of the Revenue and Taxation Code from the action of the

Franchi se Tax Board in den¥i an], to the extent of $6,095.29
and $1,823.03, the claims of Regal of California, Inc.,

for refund of franchise tax in the anounts of $8,945.00
and I$17,776.oo for the inconme years 1972 and 1973, respec-
tively.
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During the years on_appeal, the president of
Regal waswmr. [TVving Alpert, itsS executive. vice president
was M. Barry Finn, its vice president and controller
was M. Edward Gonner, andits secretary and, general
counsel was M. Walter Margulies. M. Alpert, M. Finn,
and Mr. Margulies also served on the board of directors
of Regal. ring the same period, M. Margulies served
as secretary and general counsel of appellant, and both
he and M. Alpert Served on aR}?eI | ant's board of directors.
Appel I ant and Regal enployed M. Harmon Shidl of sky during
this |oer| od as their principal buyer in the Oient. Mr,
Shi dl of sky's duties in this regard included selecti ng _
fabrics and styles of clothing that could be produced in
the Oient and arrangi nﬁ for the purchase and inportation
of such clothing fromthe oriental manufacturers.

At the tinme of its acquisition by Regal in 1971,
Dal mar operated solely in the Oient as a purchasing agent
for various retail clothing stores located in the United
States. After the acquisition, M. Finn and Mr. Margulies
became nenbers of Dalmar's board of directors. 'Also, M.
Finn was el ected president of Dalmar, M. Gonner was
el ected vice president., M. Mirgulies was el ected secre-
tary and appoi nted general counsel, and M. Shidl of sky
was, appointed general manager of Dalmar. These nen served
in the positions indicated throughout 1972 and 1973,.

_ After the acquisition, Dalmar continued its
operation in the Oient as a purchasing agent for domes-
tic retail stores. However, at the direcfion of Regal,
Dal mar did not order for its clients any itens of ladies*
sPortswear whi ch resenbl ed the style or specifications
of the clothing generally handl ed by appellant and Regal.
The day to day operations of Dal mar "during 1972 and 1973
were handled by its general manager, M. Shidl of sky. Mr.
Shi dl of sky chose the oriental manufacturers that produced
clothing for Dalmar's clients, and he set the conm ssion
rates that Dal mar charged for its services.. M. Alpert
assi sted Mr. Shi'dlofsky in deciding which custoners'

Dal mar did business with and in selecting the general
types of clothing that Dal mar ordered for its clients.
M. Shidl of sky served as general manager of Dal mar in
addition to serving as the principal buyer for appellant
and Regal . Aploarently, of the five purchasing agents
empl oyed by Dalmar, two or three al so served as buyers
for aPpeIIant and Regal. From 1971 to 1973 the nunber
of Dalmar's clients Wwho were also custoners of appellant
or Regal increased from40 to 90 percent.
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_ During 1972 and 1973, Dal mar paid over $1,000,000
in fees to Regal for admnistrative services and manageri al
assistance.  The fees represent alnost 80 percent of

Dal mar's total operating expense for the years in question
In addition to occupying space in Regal's New York offices
and sharing Regal's showoom Dalmar utilized conputerized
accounting services provided by Regal. Dalmar and Regal
al so shared a common nedical plan for the benefit of Their
enpl oyees.

\WWhen a corporate taxPayer.derlyes income from
sources both within and without California, it is required
to measure its California franchise tax liability by the
net inconme derived fromor attributable to sources wthin
the state. (Rev. & Tax. Code, s 25101.) |f the taxpayer
IS engaged in a unitary business with affiliated corpora-
tions, the incone attributable to California sources nust
be determ ned by_appl¥|ng an apportionnent fornula to the
total income derived from the conbined unitary operations

of the affiliated conpani es. See Edison California Stores,
Inc. v. MecColgan, 30 Cal. 2d 472 [183 P.2d 161 11947ﬁ
John Deere Plow Co. V. Franchise Tax Board, 38 Cal. 2d

214 1238 R .7d 56971 (151Iy, app. dism, 343 u.s. 939 [96
L. Ed. 1345] (1952).)

The California Suprene Court has devel oped two
general tests for determning whether a business Is uni-
tary. In Butler Bros. v. McColgan, 17 Cal. 2d 664 [1l1
P.2d 334) (T9ATY affd., 3TI5 U S, 501 (86 L. Ed. 991]
(1942), the court held that the existence of a unitary
business is clearly established by_the presence of the
threelunltlegdpf omgg{sPlp,.opgia |on,|and use.  Subse-

uently, in Edison ifornia Stores, Inc. V. MeColgan,
gupra,ythe_c6UTT‘ﬁéTd‘Tﬁar‘ﬁ‘bﬁsTﬁé§§‘T§fUnltaEﬁ‘Wﬁgﬁf
the operation of the business within California contrib-
utes to or is dependent upon the operation of the business
outside the state. Mre recent cases have reaffirned
these tests. (See, e.g., Superior Ol Co. v. Franchise
Tax_Board, 60 Cal. 2d 406 T34 Cal. Rpfr. 545, 386 p.2d
337 (1963); Honolulu O 1 Corp. v. Franchise Tax Board

60 Cal. 2d 417 134 Cal. Rptr. 552, 386 P.2d 407 (1963).)

Application of either of the above described
tests to the facts presented by the instant appeal |eads
us to the conclusion that Dal mar was engaged in a single
uné-ig;g busi ness with appellant and Regal during 1972
an :
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Qur conclusion is based on the presence of the
following major factors which indicate the existence of
a unitary business under the established tests: (1) owner-
shi'p by Regal” of all of the stock of appellant and' . Dalmar;
(2) interlocking directors and an integrated' executLve
force; (3) common enploynent of key enpl oyees; (4) Regal's
exerci se of, control over najor policy deci Si ons affecting
the affiliated corporations; (5) centralized. accountlng,
adm gi ptrative, and other overhead functions:; (6) sharing
of common facilities; (7) shared expertise 1n connection
with the oriental clothing market; and, (8) common custom-
ers or clients of the basically sinilar service prov1ded
by the affiliated corporations.

W are particularly impressed with the nutual
benefits which the affiliated,corporations derived, through
the use of an integrated purcha5|ng force. Althouglh Dal-
mar, at the direction of Regal,, handled, a 11ne of merchan-
di se somewhat different than that handled, by 'appel | ant
and&Regal , a mmj or aspect of the busi ness of each of the
corporatlons i nvol ved the purchase of clothing from
oriental manufacturers. Because of the sim larity in
this phase of their respective businesses, appellant,
Regal, and Dalmar were able to integrate their purchaSlng
activities to a considerable extent. In this connection,
there was a transfer of key personnel, between' the com-
panies, a sharing of the expertise of the common buyers,
and greater centralized control over the purcha31ng
activities of the corporations.

It is also significant that the integrated
executive force of the affiliated corporations controlled
the types of clothing which palmar was pern1tted to order’
for its clients. On the one hand, this 'control allowed
the unitary Eroup to cover a broader range of the inported
clothing market than m ght have been possible if each of
the corporations operated independently. On the other ~
hand, it seems |ikely that such control allowed appellant
and Regal to avoid or elimnate competition which Dal mar
might have presented had it not becone a menber of the
unitary group.

Finally., we believe the integrated, -purchasing
and. executive forces of the affiliated corporations sub-
stantially contributed to the success of the unitary group
by virtue of the fact that the companies had inside know -
edge of each other's custonmers and conpetitors. |t seens
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aﬁparent that the increase in the nunber of custoners

I ch Dal mar shared with appellant and Regal is directly’
attributable to these factors. It seens equally aﬁparent
that these factors enabl ed&ppel | ant and Regal to keep
close tabs on the types of clothing that their conpetitors
ordered through Dal mar.

In light of the factors |isted above, we nust
conclude that respondent's decision to include Dalmar as
a menber of the unitary business conducted by appellant
and Regal is anply supported by the evidence contained
in the record before us. (See Appeal of Automated Buil d-
ing Conponents, Inc., Cal. St. Bd. of Equal., June 22
19/6; Appeal of Golier Society, Inc., Cal. St. Bd. of
Equal ., Aug. 19, 1975; Appeal of FW Wolwrth Co.,

Cal. St. Bd. of Equal.,” Jul'y 37,1972, Appeals of the
Anaconda Conpany, et al., Cal. st. Bd. of Equal., May

11, 197Z; Appeal or Hunt Foods and Industries, Inc., et
al., Cal. St._Bd. of Equal., April 5, 1965.) Appellant's
primary contention on appeal appears to be that the facts
and circunstances surrounding Dalmar's affiliation with
the business of appellant and Regal did not significantly
change during the period from 1971, through 1973 and,
therefore, respondent's determnation that Dal mar was

not a nmenber of the unitary group during 1971 shoul d con-
trol with respect to the years 1972 and 1973. However
the only evidence submtted by appellant in support of
its contention consists of various correspondence between
appel l ant and respondent concerning the 1971 audit. Ap-
pellant has failed to submt any direct evidence show ng
that Dal mar's business during the years on appeal was
truly separate and distinct from the unitary business
conducted by appellant and Regal

Appel | ant al so appears to argue that the unitary
busi ness concept shoul d not be applied in this case be-
cause the operation of Dalmar during the years on appea
had no direct relationship to the California business
activity of appellant. However, a determnation that a
business is unitary does not require an interdependence
bet ween one segnent of that business and every other
segnment of the business. Al that need be shown is that
during the appeal years Dalmar formed an inseparable part
of the unitary business conducted by aBpeIIant and Regal
(See Appeal of Mnsanto Co., Cal. St. Bd. of Equal., V.
6, 1970.) As we have iIndicated, the record on appeal
contains anple evidence to support such a conclusion and
very little evidence to the contrary. Accordingly,
respondent's action in this matter nust be sustained.
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OR DER

Pursuant t0 the views expressed: in the, opinion
of- the, board on file in this proceeding, and good cause
appearing t her ef or,

1T1s HEREBY ORDERED, ADJUDGED AND DECREED,

pursuant to, section 26077 of the Revenue and Taxation
Code,, that the action of the Franchise Tax Board" xn deny-
ing, to the, extent of. $6,095.29 and $1,823.03, the clains
of Regal of California, Inc., for refund of franchmse
tax in the ampunts of $8,945.00 and $17, 7,76 00 for. the
income years 1972 and 19 73» respectlvely,. be and the same
i s hereby modified i n accordance With respondent's conces-
sion that Far East \WiS not a member of ‘the unltaryf group,.
In al| other respects the action of the Franchise Tax
Board is sustalned.

- Done at Sacramento, California, this 18th day
of October . 1977, by the State Board of Equahzatxon.
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