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OPI NI ON

This appeal is nade pursuant to section 25667
of the Revenue and Taxation Code from the action of the

Franchi se Tax Board on the protest of Southern Securities
Corporation against proposed assessnents of additiona
franchise tax in the anounts of $575.00, $1,001.00 and
$794.00 for the income years ended June 30, 1972, June

30, 1973, and June 30, 1974, respectively.
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The question presented is whether appellant is
taxable as a financial corporation

ApPeIIant was incorporated in 1934 for the pur-
pose of handling real estate escrows and acting as trustee
on deeds of trust in connection with real estate |oans made
by a federal savings and | oan association in Long Beach.
Over the years appellant accunul ated some of its earnings
for investnment purposes, and fromtinme to time it has nade
real estate loans on its own behalf. It nmade such |oans
because the return was substantiall* greater than coul d

be obtained on other investments. hese | oans were nade
primarily to friends and associ ates of apﬁellant's presi -
dent, and as of June 30, 1974, appellant held first deeds
of trust on 19 parcels. The aggregate value of appellant's
| oans on those Rroperties was approxi mately $200,006.
puring each of the appeal years, appellant's interest
inconme fromthese | oans exceeded its income from al

ot her sour ces.

Appellant filed its tax returns for the appeal
years as a general corporation. After auditing the re-
turns, respondent determ ned that aﬁpellant was a finan-
cial corporation subject to the higher tax rate specified
in Revenue and Taxation Code section 23186. That deter-
mnation led to the deficiency assessments now i n question.

The classification of financial corporation
referred to in section 23183 et seq. of the Revenue and
Taxation Code was created to conply with the federa
statute (12 U.S.C A § 548) prohibiting discrimnation
agai nst national banks in matters of state taxation.
(Crown Finance Corp. v. MColgan, 23 Cal. 2d 280 [144
r.2d 33.1) (1943); Marbl e Mdorigage Co. v. Franchise Tax
Board, 241 Cal. App. 2d 26 [50 Cal. Rptr. 345] (1966).)
Although the statutes do not define the term "financial
corporation,” the courts have held that it neans a cor-
poratio:n which deals in noneyed capital, as opposed to
other conmodi ti es, and which is in substantial conpetition
with national banks. (Crown Finance Corp. v. McColgan,
supra, Marble Mortgate Co. v. Franchise Tax Board, supra.)

There is no doubt that making nortgage | oans
constitutes dealing in noneyed capital. (Marbl e Mortgage
C0. V. Franchise Tax Board, supra; Appeal of First
Investment Service Co., Cal. St. Bd..of Equal., July 31,

1973: Appeal of Croddy Cbrg., ~Cal. St. Bd4. of Equal.
Sept. T, ; Appeal of Ponticopoulos, Inc., Cal. St

- 73 -~



Appeal of Southern Securities Corporation

Bd. of Equal., Sept. 1, 1966.) Although appel I ant con-
tends that it has always dealt primarily in escrow and
trustee services, the record shows that the interest

appel lant earned on its real estate |oans was the princi-
pal source of its income during the appeal years. Even

t hough appel |l ant engaged in several other incone-producing
activities, its nortgage loan activities require a finding
that it was dealing in noneyed capital. (Appeal of Croddy
Sorp.p r a ; Appeal of Ponticopoulos, Inc., supra.)

~ W nust also conclude that appellant was in
substantial conpetition with national banks. Appellant's
acquisition of trust deeds reduces the investment opportu-
nities available to national banks and places appellant in
direct conpetition with them (Appeal of First |nvestnent
Service Co., supra.) This conclusion I's not arfected by the
fact that appellant's loan funds were derived exclusively
from retained earnings rather than from borrowed capita
(Appeal of Continental Securities Co., Cal. St. Bd. of
Equal ., Feb. 3, 1944}, or by the fact that appellant | oaned
money only to a limted nunber of customers. A corporation
may be in substantial conpetition wth national banks even
though it does not conpete with themas to all possible
borrowers or types of [oans. (Appeal of Mdtion Picture
Financial Corp., Cal. St. Bd. of Equal., July 22, 1958;
The Mdrris Plan Co. v. Johnson, 37 Cal. App. 2d 621, 623-4
{10 , 49371 (1940).)

_ Since appellant was dealing in noneyed capita
in substantial conpetition with national banks, respondent
properly classified it as a financial corporation.

ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,
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| T IS HEREBY ORDERED, ADJUDGED AND DECREED
pursuant to section 25667 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of Southern Securities Corporation against pro-
posed assessnents of additional franchise tax in the
amounts of $575.00, $1,001.00 and $794. 00 for the i ncome
years ended June 30, 1972, June 30, 1973, and June 30,
1974, respectively, be and the sane is hereby sustained.

Done at Sacranento, California, this 1eth day
of August , 1977, by the State Board of Egualizatioen.

¥,? Chairman

, Member

Member
L4 Member

| Member
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