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OPI1 NI ON

This appeal is made pursuant 'O section 18594
of the Revenue and Taxation Code from the action of the
Franchise Tax Board on the protest of Shirley A Gllespie
agai nst a proposed assessment of additional persona
income tax in the anount of $55.90 for the ¥ear 1973.
During the course of these proceedings appellant paid
the proposed assessnent; therefore, pursuant to section
19061.1 of the Revenue and Taxation Code, the appeal is
treated as an appeal fromthe denial of a claimfor refund.
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The sol e issue for determ nation i s whether
appel lant qualified as head of household in 1973.

For 1973 appellant filed a California personal
i ncome tax return claimng head of househol d stat us.
Appel lant stated that her daughter, Crystal Dawn G| espie,
was the person qualifying her as a head of househol d.
Appel  ant was separated from her husband in February 1973,
and proceedings for the dissolution of the narriage were
instituted in March 1973. However, the interlocutory decree
was not yranted until August 1974. The final decree was
entered in Novenber 1974.

Respondent deni ed the claimed head of household
status, but concedes that appellant is entitled to a
dependency credit of $8.00 for her daughter for 1973.

Section 17042 of the Revenue and Taxation Code
provides, in part:

For purposes of this part, an individual
shall be considered a head of household if,
and only if, such individual is not married
at the close of his taxable year, and either --

(a) Mintains as his hone a household
which constitutes for such taxable year the
principal place of abode, as a nenber of such
househol d, of --

(1) A . .daughter...of the taxpayer...

During 1973, although the taxpayer was separated from her
spouse, she was still considered married for purposes O
claimng head of household status unless, at the close O
the taxable year, she was legally separated from her spouse
under a final decree of divorce or of separate maintenance.

Cal. Adnmin. Code, tit. 18, reg. 17042-17043, subd. (a)(D).)

I nce appellant was legally married on the last day of 1973,
she was not eligible to file as a head of household for that
year. This conclusion is not changed by the fact that
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appeljant Was separated from her husband at the end of the
vear.= 'Wthout afinal decree of divorce or separate

mai ntenance, a nmarried individual could not qualify as a
head of household in 1973, even though separated from her
spouse. peal of Robert J. Evans, Cal. St. Bd. of Equal.
Jan. 6, 1977; eal of Gen A Horspool, Cal. St. Bd. of
Equal ., March 1973.) Accordingly, respondent's action in
this matter nust'be sustained.

I/ For years seg)i nning on or after January 1, 1974, Rev. &
Tax. Code section 17173, subd. (c), provides that if a

t axpayer's spouse is not a menber of her household during
theentire taxable year such taxpayer shall not be con-
sidered as marri ed. Under such circunmstances, and assum ng
all other requirements are fulfilled, the taxpayer would
qualify as head of household. The federal |aw had contained
a simlar provision which was effective for years beginning

after Decenber 31, 1969. (See Int. Rev. Code of 1954,
§ 143(b) .)
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing ‘therefor,

| T | S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to 'section 19060 of the Revenue and Taxation
Code, that the "action of the Franchise Tax Board in
denying the claimof Shirley AL Gllespie for refund of
personal incone tax in the anount of $55.90 for the year
1973 be and the sane is hereby nodified in accordance
W th respondent's 'concession. 1In all other respects the
action of the Franchise Tax Board is sustained.

Done at Sacranento, Califorhia, 'this 28thday
of June , 1977, by the State Board of Equalization
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