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OP1 NI ON

This appeal is nade pursuant to section 18594
of the Revenue and Taxation cCode from the action of the
Franchi se Tax Board on the protest of Louis (L.M) Halper
Marital Trust against proposed assessnents of additiona

personal income tax in the amounts of _$16,958.70 and
$13,825.10 for the fiscal years ended June 30, 1970, and
June 30, 1971, respectively.
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Appeal of Loui S (L.M.) Halper Marital Trust

The issue is whether a surviving wife's one-
hal f share of the community property received a new basis
as of the date of her husband' s death.

. _Loui s Halper died on March 15, 1967, |eaving
a will which purported to dispose of all the community
property owned by himand his wife. The will directed
t hat Mm Halper's share of the comunity property be
placed into a trust called 'Trust AL Ms. Halper Was
iven a life estate in the income of this trust and a
estamentary general power of appointment over the
corpus. M. Halper's share of the conmmunity property,
on the other hand, was to be distributed as follows.
Hs entire interest in the spouses’ hones, autonobiles
and personal effects was given to Ms. Halper, and
numer ous ot her beneficiaries received specific bequests
of noney or property, The residue of M. Halper's com-
munity property was placed into a trust called Trust B.
M's. Halper received a |ife estate in the income of this
trust, and upon her death the remainder was to pass to a
charitabl e foundation.

- Ms. Halper had elected to take under the wll
at the time it was drafted, and the estate was ultinmate
distributed in accordance with its provisions. The
report of the inheritance tax appralser reveal s that no
i nheritance tax was assessed on the transfers to Ms.
Halper. These transfers included a famly allowance,
the bequest of autos, homes and personal ‘effects, and
the interests in Trusts A and B.

y

During the fiscal years in question, Trust A
appel | ant herein, sold some of the stocks, bonds and
other assets that had been distributed to it under the
will. In conputing the gain or |oss on these sales,
appel l ant used as the basis for each asset its fair
market value on the date of M. Halper's death. Respon-
dent determ ned, however, that the basis of each asset
was its adjusted cost. This determnation resulted in
the proposed assessnents at issue.

The basis for determning gain or oss on the
sal e of property is generally the frgfert 'S agJusted
cost. Rev. & Tax. Code, -s§ 18041, 18042.) roperty
acquired froma decedent, however, may qualify for a new
basis equal to its fair market value on the date it is
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Appeal of Louis (L.M) Halper Marital Trust

acquired.  (Rev. & Tax. Code, § 18044.) Forner subdi -
vision (e) of Revenue and Taxation Code section 18045,

as it read during 1967, provided that a surviving sRouse's
share of the community property would be deemed to have
Been acqylred from a decedent, and thus receive a new
asis, i

. ..at | east one-half of the whole of the com

HUHIIY interest in such property was includible
in determning the value of the ‘decedent's
ross estate under Chapter 3 of the California
nheritance Tax Law.

. In the Estate of Philip Rosenberg, etc. d%cided
by this board on Auguust 19, 1975, and modi l1e February
2, 1976, we applied former subdivision (e) of section
18045 to a situation simlar to that presented here. W
poi nted out that chapter 3 of the Inheritance Tax Law,

and specifically former section 13551 of the Revenue and
Taxation Code, describes the circunstances under which
community property wii} or_will not be "subject to" the

I nheritance Tax Law. Since former subdivision (e) of
section 18045 refers specifically to chapter 3, we held
that only community property which is nade subject to

the I nheritance Tax Law by the provisions of that chapter

I S includible in deternmning the value of the decedent's
"gross estate under Chapter 3." In the instant case,

the assets of Trust A for which a new basis is clained

1/~ At the time of Mr. Halper's death, former section
3551 provided:

Upon the death of a spouse:

(a) None of the community ﬁropert transferred
to a spouse is subject to this part, except as
provided in Section 13694 [dealing wth powers
of appointnent].

(b) Al of the decedent's half interest in
the comunity property passing to anyone other

th%ﬁ the surviving spouse is subject to this
part.
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Appeal of LOuUi S (L.M.) Halper Marital Trust

~were originally part of Ms. Halper's share of the _

spouses' community property. To qualify for a new basis,
therefore, at |least one-half of the community Eroperty
must have been subject to the Inheritance Tax Law under
chapter 3.

Respondent relies on former section 13551 of
the Revenue and Taxation Code, quoted in footnote 1,
supra. It argues that at |east one-half of the conmunity
property will be subject to the Inheritance Tax Law under
this section only if the decedent's entire interest in
the property (except certain powers of appointment) is
transferred {0 soneone other than the surviving spouse.
Here M's. Halper received sone of her husband's share of
the community propesty, namely a life estate in the
income of Trust~B: </ Respondent contends that this
transfer was exenpt frominheritance tax, and that there-
fore less than one-half of the comunity property was
subject to the |nheritance Tax Law.

, pel l ant contends that Ms. Halper's |ife
estate in Trust B was or should have been subject to the
I nheritance Tax Law. Its argunent is based on the assunp-
tion that former section 13551 exenpts only transfers in e
fee and not transfers of life estates. Section 13551

T2_/ Aside fromher interest in Trust B, Ms. Halper
eceived a famly allowance which was apparently paid

out of Mr. Halper's share of the community property,

and she also received all of M. Halper's interest in
the community autonobiles, houses and personal effects.
Respondent and \%ﬁpellant agree, however, that the deter-
mnation as to whether at [east one-halt of the community
Broperty was subject to the Inheritance Tax Law shoul d

e made on an itemby-item basis. (See Appeal of Estate
of Philip Rosenberg, etc., supra, at fooinote 2.7 They
also appear {0 agree that the stocks, bonds and ot her
assets transferred in trust should be treated as separate
items, distinct fromthe famly allowance and the property
transferred outright to Ms. Halper. Accordingly, the
outright transfers to Ms. Halper do not affect the basis
of the items transferred in trust.
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Appeal of Louis (L.M) Halper Marital Trust

provi ded, however, that none of the comunity property
transferred to the surviving spouse woul d be subject to
the Inheritance Tax Law, except certaln.Pomers of appoi nt -
nent. Therefore, the transfer of the [ife estate in
Trust B was not subject to the Inheritance Tax Law under
former section 13551. (See Marshall, State and Local
Taxation, 111 Cal. Practice § 474A.) Estate of Cohen,

4 Cal. 3d 41 {92 Cal. Rptr. 684, 480 p.2d 3001 (19/1)

Is not to the contrary. There the trial court had held
that a life estate coupled with a power of appointnent
was equivalent to a fee interest and therefore not tax-
able. = The Supreme Court held only that the transfer of
the power of aPp0|ntnent was subject to tax, even though
a transfer in ree wuld have been exenpt, and did not
hold or inply that the life estate was al so taxable.

o ApPeIIant argues in the alternative that the
provi sions of chapter do not apply at all to the assets
of Trust B, because the transfer of conmmunit B{operty
was a "sale or exchange" in consideration of Ms. Halper's
exerci se of the widow's election. Even if this contention
Is correct, which we doubt, it does not help appellant's
case. |f none of the assets of Trust B were nmade sub-
ject to the Inheritance Tax Law by the provisions of
chapter 3, then the assets of Trust A do not qualify for

a new basis under section 18044,  (Appeal of Estate” of
Philip Rosenberg, etc., supra.)

No error has been shown in respondent's treat-
ne?t of this case. W therefore sustain respondent's
action.

ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,
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| T | S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuantto section 18595 of the Revenue and Taxati on

Code, that the action of the Franchise Tax Board on the
protest of Louis (L.M.) Halper Marital Trust agai nst
proposed assessments of additional personal incone tax
In the amounts, of $16,958.70 and $13,825.10 for the
fiscal years ended June 30, 1970, and June 30, 1971,
respectively, be and the sane is hereby sustained.

Done at Sacramento, California, this 6th day
o f Apr311977, by the State Board of Equalization.

« Member

, Member

» Member

ATTEST: » Executive Secretary
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