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OPI1 NI ON

Thi s appeal.i s made pursuant to section 18594
of the Revenue and Taxation Code from the action of the
Franchi se Tax Board on the protest of Robert G and
Patricia A Pfau aqgai nst a proposed assessnent of

addi ti onal personal incone tax in the amount of $2,367.02
for the year 1968.
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| of Robert nd Patricia A Pf

The sol e question presented by this appeal is
whet her the gains realized in 1968 by Robert G Pfau
(hereinafter referred to as appellant) from the sale of
certain parcels of real property should be treated for
tax purposes as capital gains or as ordinary incone.

During 1968, and at all times relevant to
this appeal, appellant was a real estate. broker actively
engaged in the trade or business of selling real estate.
| n Decenber 1967, appellant purchased 289 acres of
uni mproved land located in San Diego County. Approximately
seven nonths later, appellant sold the first of several
parcel s of the uninproved proPerty and by the end of
1969 appel lant had sold 216 of the original 289 acres.
The record on appeal indicates that the |and sal es which
occurred in 1968 were, with one exception, to "rel ated
t axpayers" of appellant. Appellant did not solicit
customers or advertise, the San Diego property for sale
during 1968. However, appellant did solicit custoners
for the sales which occurred in 1969.

On his federal and California personal incone
tax returns for the year 1968, appellant reported the
qains realized fromthe San Diego property sales which
occurred in that year as capital gains. Apparently,
appel l ant reported the gains realized fromthe 1969
sales as ordinary incone. After auditing %Ppellant's
1968 federal return, the Internal Revenue Service
determ ned that the sales involved property held by
appellant primarily for sale to custonmers in the
ordinary course of his real estate business and,
therefore, that the gains derived fromthose sales nust
he taxed as ordinary incone. Upon receipt of the federal
audit report, and E?Iylng sol ely upon the information
cont ai ned therein, respondent issued the proposed
assessment which gave rise to this appeal

1/ Section 18161 of the Revenue and Taxation Code,
which defines the term "capital asset,"” is substantially
simlar to section 1221 of the Internal Revenue Code of
1954, Both sections provide, in relevant part, t hat

the term "capital asset" does not include "property

hel d by the taxpayer primarily for sale to custoners in
the ordinary course of his trade or business."
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‘Appel I ant contends that he purchased and hel d
the San Diego property as a personal investnent, not
primarily for sale to customers in the ordinary course
of his real estate business, and that parcels of the
property were sold in 1968 to realize a profit on the
Investment. In support of his position, appellant
enmphasi zes the fact that the 1968 sales were made to
unsolicited purchasers who were "related" to appellant.

_ The question of whether a person is engaged
in the business of dealing in real estate with respect
to particular property, and the subsidiary question of

. whether specific sales of the property are sales of

property held primarily for sale to customers in the
ordinary course of that business, are essentially
questions of fact to be resolved on the basis of the
totality of circunmstances presented in each particular
case. (See Austin v. Conmm ssioner, 263 r.2d 460 (9th
Cr. 1959); Appeals of Ben F. and Em |y More, cal. st.
Bd. of Equal., Jan. 4, I966.) The factors refevant to
such inquiry include: the purpose for which the property
was acquired: the Purpose or which the property was
held at the time of its sale: the frequency, continuity,
and size of the sales: the nature and extent of the
taxpayer's business; whether the taxpayer or his agents
enPaged in selling activities; and the proximty of the
sale to the purchase. (See Robert W Pointer, 48 T.C
906, 915 (1967), aff'd, 419 r.2d 213 (9th Gr. 1969);
Auda C. Brodnax, T.C. Memo., June 22, 1970; A%peal of
James H. and Eula G _Arthur, Cal. St. Bd. of Equal.

Aug. 3, 1960.)

Appel 'ant maintains that he purchased and
held the San Diego property as a personal investnent,
and not primarily for sale to customers in the ordinary
course of his real estate business. However, the record
on appeal does not indicate whether appellant, either
as a real estate' broker or in the ordinary course of
his established real estate business regularly engaged
in the purchase, subdivision, and sale of large tracts
of unimproved real property. Qher than general _
assertions regarding his intent or purpose in'purchasing
and hol ding the San Diego Property, appel l ant has nade
no attenpt to distinguish that venture from the general
activities of his real estate business.

Wiile the record on appeal does not specifY
the nunber and sizes of uninproved |ots sold by appellant
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occurred in 1969. To t
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in each of the years 1968 and 1969, it seens clear that

the San D ego pr_opert[)]/ sal es occurred frequently and
continuously during those years. Mreover, other than

the fact thaf the 1968 sales involved unsolicited customers
who were "related" to appellant, the record provides no
basi s for distinguishi nﬂ the 1968 sales fromthose which

_ ) ~the contrary, the record contains
virtually no information regarding the nature of the

transactions .in question or the identities of the parties
involved.

_ Appel lant, as an active real estate broker
during the year in question, has the burden of establishing
that specific é:)ropertles sold by himwere held for personal
investment and not for sale tO customers in the ordinary
course of his real estate business. . (Margolis V. Commissioner,
337 F.2d 1001, 1004, nodified, 33.9 r.2d (9th cir. 1964) .]
It is our opinion that appellant has not sustained that
burden; accordi ngly, respondent's. action in this matter
must ‘e Sust al ned,
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T I'S HEREBY ORDERED, ADJUDGED AND DECREED,
%L)wsuant to section 18595 of t he Revenue and Taxation
de that the action of the Franchise Tax Board on the
protest of Robert G and Patricia A Pfau against a
proposed assessment of additional personal i1ncone tax
In the amount of $2,367.02 for the year 1968, be and
the same is hereby sustained.

Done at Sacranento, California, this 3rd day
Of February , 1977, by the State Board of Equalization.

,._,,., é ‘4 « , Chairman
ZIeA “
ML : , Member

, Member

» Member

_ | , »
ATTEST: ‘%///M ,/Execut Ive Secretary
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